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Johnny Ray Johnson was convicted and sentenced to death for
the 1995 capital nurder of Leah Joette Smth. In the post-
convi ction proceedi ngs the Texas courts upheld his conviction and
death sentence. |In this federal habeas proceeding, the district
court denied relief on the ground that Johnson’s petition was not
tinmely filed wunder the filing Ilimtation period of the
Antiterrorismand Effective Death Penalty Act (“AEDPA”’), and that
he had not denonstrated the rare and exceptional circunstances
necessary for application of the doctrine of equitable tolling.

Alternatively, the district court held that the state court did not



unreasonably deny relief on Johnson’s claim that his counsel
rendered ineffective assistance. The district court denied
Johnson’s request for a certificate of appealability (“COA”).

Before us, Johnson requests a COA fromthis court to appeal
the district court’s denial of relief. Wth respect to the
limtations issue, Johnson argues both equitable and statutory
tolling of the deadline. Secondly, Johnson requests a COA for his
claimthat his counsel rendered ineffective assistance by failing
to conduct a conplete and thorough mtigation investigation. He
contends that readily-available evidence regarding his troubled
chi | dhood woul d have been di scovered and that this evidence could
have offered sone degree of understandi ng of and expl anation for
his conduct as an adult. Hs third ground for a COA is that
counsel were ineffective in failing to have a nental health expert
conduct a psychological evaluation, and that this failure was
unreasonabl e trial strategy because it was based on insufficient
i nvesti gati on.

We deny Johnson’s request for a COA. W conclude that the
district court’s holding that Johnson’ s federal habeas petition was
unti nely under AEDPA is not debatable anong jurists of reason. W
thus find it unnecessary to address the ineffective assistance

claim and DENY t he COA.



| .
A

Johnson was convi cted and sentenced to death for the March 27,
1995 capital nurder of Leah Joette Smth during the course of
commtting or attenpting to conmt aggravated sexual assault. The
State presented evidence, including Johnson’s confession, that
Johnson offered to give Smth, who was addicted to crack cocai ne,
sone crack cocaine in exchange for sex. After Smth snoked the
crack, she refused to have sex with Johnson. He becane angry and
grabbed her, ripped her clothing off, and threw her to the ground.
When she fought back with a wooden board, Johnson repeatedly struck
her head against the cenent curb. After he hit her head agai nst
the cenent three or four tinmes, she stopped fighting. He then
sexual |y assaulted her. During the assault, Smth told Johnson
that he had better enjoy it because she was going to file rape
charges agai nst him Johnson confessed that he got very angry when
Smth hit himwith the board and that it was “li ke sonmething in ny
head was just saying “‘KILL, KILL, KILL."" After sexually
assaulting Smth, Johnson stonped on her face five or six tines.
He wal ked away, but realized that he had left his wallet at the
scene, so he returned. In his confession, he stated that when he
saw Joette’'s body face up and naked, he sexually assaulted her
again and then picked up his wallet and her boots and left Smth

there on the ground to die.



Sm th sustained nunerous severe injuries to her nouth, face,
head, and neck: her teeth were knocked out, her tongue was
di spl aced, both sides of her jaw bone were fractured, and she
sustained scalp | acerations and a subdural hematona. The nedi cal
exam ner testified that she died as a result of swallow ng her own
bl ood that had accunul ated in the back part of her throat when her
j aw bones were fractured. He testified that the subdural hematoma
al so contributed to her death, but that she could have survived it
had she received pronpt nedical attention. The nedical exam ner
testified that Smth did not die instantly, because it takes a
while for the blood to accunulate in the back of the throat.

B

The jury convicted Johnson for Smth’s brutal nurder. Then at
the punishnent phase, the jury heard the State’ s evidence of
Johnson’ s extensive crimnal history, beginning in 1975, including
numer ous ot her brutal sexual assaults and nurders.

Johnson’ s ni ece, Elizabeth Wight, testified that when she was
ei ght or nine years old, Johnson asked her to walk to a store in
Houston with him As they were wal king down a trail leading to the
back of the store, Johnson knocked Elizabeth down, covered her
mout h, pulled her pants to the side, and raped her. He threatened
to kill her if she ever told anyone.

In 1983, Johnson was convicted of sexual assault in Travis
County and was sentenced to five years in prison. He confessed to
rapi ng numerous wonen i n Houston and Austin after his release from
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prison. When he drove a cab, he stated that he would pick up
prostitutes and take themout to the country, rape them and | eave
t hem t here, naked.

Theresa Lewis testified that Johnson picked her up in his cab
in 1986. She got into the backseat, but Johnson insisted that she
sit in the front seat. Wen he asked her to have sex with himin
exchange for $20, she refused and told him she was not a whore.
This made hi mso angry that he pul |l ed over, grabbed her by the neck
and began choki ng her. Wen she fought back, he struck her in the
face with his fist, and then raped her. He was convicted for that
crime in 1987, and sentenced to five years in prison.

Johnson then nmet Dora Ann Mosel ey, a prostitute, who becane
his wfe. They noved to Austin in 1991 and had sone children
together. Johnson once beat her so badly that he clainms he would
have killed her if the police had not been call ed. She filed a
police report a couple of weeks later, after he beat her again.
Johnson spent six nonths in jail for that beating.

Johnson confessed that in the summer of 1994, he nmet a girl on
11th Street in Austin. They snoked crack and drank, and when she
refused to have sex with him he beat her. He said that she pulled
out a razor and cut himon the left side of his neck and that he
t hen bashed her head in and stonped on her. He then clained that
he took her head and gave hinself oral sex before having “regul ar”
sex with her. He left her dead body behind a drug store on 1l1th

Street.



Johnson confessed that he then raped a woman naned Any on top
of a hill across fromthe Austin police station. He then raped a
girl nanmed Eva. When Eva tried to steal his crack cocaine, he
grabbed her by the hair, smashed her head into a rock, and then
raped her. He said that Eva ran away, yelling and screamn ng.
Shortly before Christmas in 1994, Johnson confessed that he |ured
agirl into a graveyard in exchange for crack cocai ne, and that he
raped her three or four tinmes and “slapped her around.” He
returned to Houston at the end of Decenber 1994.

In February 1995, Johnson sexually assaulted Debra Jenkins,
his brother’s common-law wife's sister-in-law. She testified that
he grabbed her by the throat, threw her onto a bed, and began
choki ng her. He cut the crotch of her pajamas with a pair of
sci ssors, and raped her tw ce.

On March 27, 1995, a citizen found the badly deconposed body
of afemale in her thirties, face-down in a water-filled gully near
sonme railroad tracks. The victim had sustained numnerous
| acerations on her face, as well as severe injuries to her nouth,
and there was evi dence of manual strangul ation. Johnson confessed
that he raped and killed this wonman, whose identity had not been
determ ned as of the tinme of Johnson’s trial. He said he net her
at a crack house and offered her sone crack cocai ne i n exchange for
sex. She tried to |leave after he refused to give her nore crack
until she had sex with him so he grabbed her by the throat and
hair and threw her to the ground. She grabbed a rock and hit him
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on the head and he becane angry and banged her head on the railroad
track. After she passed out, he sexually assaulted her, then
dragged her to the gully and left her there.

The jury al so heard his confession that, three days | ater, he
killed another woman. He said that he took her to a warehouse to
snoke sonme crack cocaine. He becane angry when she snoked his
crack but refused to have sex with him so he grabbed her by the
neck and threw her down on the ground and sexually assaulted her
whil e he choked her. He sexually assaulted her again |ater, and
t hey snoked sone nore crack. Wen she junped up, he caught her by
the hair. When she kept fighting, he banged her head on the
pavenent until she becanme unconsci ous.

The evidence of his brutal rapes and nurders seened endl ess.
On April 28, 1995, the partially clothed body of a femal e was found
underneath a highway overpass in Houston. She had sustai ned
massi ve head injuries, including a fractured skull and cheekbone,
and a | arge chunk of concrete with blood all over it was found near
her head. The autopsy reveal ed that she died froma crushed head
due to blunt trauma and asphyxi a due to strangul ati on. The marki ng
on her throat was consistent with sonmeone placing his foot on her
throat and stepping down. Johnson confessed that he killed this
worman, who had not been identified as of the tinme of his trial
They snoked crack cocai ne together and he becane angry when she
refused to have sex with him She hit himwith a wine bottle and
he grabbed her and swung her down to the ground. He grabbed her
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neck and banged her head on a rock. After she quit fighting, he
sexual ly assaulted her, then hit her head with a rock and |eft.

Finally, Angela Morris testified that on May 5, 1995, Johnson
grabbed her by the neck as she was wal king down the street. He
took her down a driveway, struck her, threatened to kill her, and
raped her while holding a knife in his hand. He then tied her up
wth rags and |eft.

C.

Prior to trial, Johnson’s counsel filed notions for fees to
hire a nental health expert and to hire an investigator and
mtigation expert. The trial court granted both notions. Because
Johnson’s trial counsel who handled the punishnment phase is
deceased, the habeas record is inconplete concerning the results of
enpl oyi ng these experts. W do know, however, that the final
deci sion of his attorney at the punishnent phase was to call only
one witness, Dr. Wndel D ckerson, a psychologist. W also know
that Dr. Dickerson was called only to testify that prisoners get
|l ess violent as they grow older and that prisoners whose crines
i nvol ved drug use were less likely to conmt acts of violence in
the controlled setting of a prison. 1In this connection, the jury
was instructed that Johnson, who was 37 years old, would not be
eligible for parole until he had served forty years in prison.
This limted use of the expert at trial may well have been trial
strategy (given Johnson’s horrendous record of rape and nurder) as
ot her counsel involved in the trial have suggested (see infra, page

8



11), but because of the death of trial counsel, we are left only to
specul at e.

The record further shows that his attorney introduced
Johnson’s disciplinary records fromhis three prior incarcerations
in the Texas Departnent of Crimnal Justice, and argued that these
records showed his | ack of violent behavior while incarcerated and
thus indicated that he would not pose a danger to society if
sentenced to life inprisonnent.

In closing argunent, defense counsel urged the jury to
consider the fact that, if he were sentenced to life inprisonnent,
Johnson woul d have to serve forty years in prison before he would
even be eligible for parole, and argued that Johnson’s prison
disciplinary records, introduced as exhibits by the defense,
denonstrat ed his non-viol ent behavior while incarcerated. Counsel
al so pointed to Dr. Dickerson’s testinony that people are |ess
likely to commit crines as they get older and that they are |ess
likely to commt <crimes of violence in the structured and
controlled setting of a prison, especially given that there would
be no al cohol, crack cocaine, or prostitutes avail able to Johnson
in prison.

The jury returned a puni shnent verdict after deliberating for
only one hour and fifteen mnutes. It answered the special issue

on future dangerousness “yes” and answered the special issue on

mtigation “no”.



Johnson’s conviction and sentence were affirnmed on direct

appeal . Johnson v. State, No. 72,422 (Tex. Cim App. 1998).

1.
A

Johnson filed a petition for state habeas relief on July 17,
1998. He alleged that his trial counsel rendered ineffective
assi stance (1) at the guilt-innocence phase, when they failed to
have hi m psychol ogi cal |y eval uated for the purpose of advanci ng an
insanity defense; (2) at the punishnment phase when they failed to
have hi m psychol ogically evaluated for use as mtigation evidence,
when records from the Texas Departnent of Cimnal Justice
i ndi cated that he had a history of major enotional disorder which
i ncluded both auditory and visual hallucinations; and (3) at the
puni shment phase, when they failed to investigate adequately his
hi story, when such historical information was essential in the
preparation of a biopsychosocial assessnent by an expert in the
area of mtigation, thereby denying himthe opportunity to present
mtigating evidence. Johnson’s di scussion of these cl ains consists
of three pages in his state habeas application, and he did not
present any affidavits or other evidence in support of them

Johnson was represented by attorneys Guerinot and MIIlin at
trial. GQuerinot handled the guilt-innocence phase, and MIIlin was
responsible for the punishnent phase. As we have earlier
indicated, MIlin had died prior to the commencenent of the state
habeas proceedings and his files could not be |ocated. The state
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habeas court ordered Guerinot to submt an affidavit responding to
Johnson’s ineffective assistance clains. In his affidavit,
Guerinot stated that Johnson never exhi bited any signs of insanity
and al ways appeared to be lucid, conpetent, and sane; and that he
bel i eved that Johnson was exam ned by a nental health expert, and
that MIlin decided not to use the information resulting fromthe
exam nation because it was “severely detrinental” to Johnson’s
case. Regarding the claim of failure to investigate Johnson’s
personal history, Guerinot stated that in the |light of the evidence
t hat Johnson had terrori zed and raped nenbers of his own famly, it
was unlikely that evidence in that area woul d have been favorabl e
to the defense.

One of the prosecutors at trial, Bill Hawkins, also submtted
an affidavit in the state habeas proceeding. He stated that MIlin
told himthat he could not afford to put on any witnesses in the
mental health area because such testinmony would hurt a lot nore
than it hel ped.

The state habeas court found that a psychol ogi cal interview of
Johnson was conducted on Decenber 23, 1983 (nore than ten years
before the murder of Smth), when Johnson was an inmate in the
Texas Departnent of Crimnal Justice. |In the interview, he stated
t hat he had visions of his nother and heard her telling hi mwhat to
do. He stated that he twice tried to kill hinself, once in the
county jail, and once by junping off a cliff. A nonth after that
interview, psychologist WlIlson Lilly stated in clinic notes:
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“Inmate Johnson was called in on recomendation of the nenta
health screening process. He has a history of mmjor enotiona
di sorder which included both auditory and visual hallucinations.
Currently, he denies such synptons. H s nental status is clear and
appropriate except for a mld depression of nood. He does not
desire nmental health services at this tinme, but was advi sed to seek
[treatnent] should any of his past synptons return.” The state
habeas court found that there was no nention of any nental health
probl enms during the records of Johnson’s | ater incarcerations, and
that health questionnaires conpleted in July and October 1992
stated that there were no signs of a nental disorder.

The state habeas court concluded that trial counsel were not
ineffective in failing to investigate or present an insanity
def ense, and that Johnson was not prejudiced thereby. |t nade the
follow ng conclusions with respect to his clains of ineffective
assi stance for failure to investigate his history and failure to
have hi m psychol ogi cally eval uated for purposes of mtigation:

Because trial counsel believed that the
evidence concerning [Johnson]’s personal
history would not have been favorable to
[ Johnson]’s defense, trial counsel were not
ineffective in failing to present evidence of
[ Johnson]’s history for the purposes of
mtigation....

Because t he evi dence showed t hat [ Johnson] had
terrorized and raped nenbers of his own
famly, it was reasonable for trial counsel to

limt [their] investigation of [Johnson]’s
hi story for the purposes of mtigation....
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Because trial counsel believed that testinony
of psychol ogical w tnesses would have hurt
[ Johnson]’s case nore than it helped, it was
reasonable for trial counsel to cho[o]se not
to put such witnesses on the stand for the
pur poses of mtigation....

Because [Johnson] had raped and terrorized
menbers of his own famly, [Johnson] has
failed to show that he was prejudiced by any
deficient performance on the part of his trial
counsel in failing to put forth evidence of
[ Johnson]’s history for the purposes of
mtigation.

Because trial counsel believed that testinony
of psychol ogical w tnesses would have hurt
[ Johnson]’s case nore than it hel ped,
[ Johnson] has failed to show that he was
prej udi ced by any deficient performance on the
part of his trial counsel in failing to put
forth the testinony of any additional nenta
health experts for the purposes of answering
the mtigation or future danger special
i ssues. ...

The Texas Court of Crim nal Appeals adopted the state habeas
court’s findings of fact and conclusions of |law and denied his
application for state habeas relief on February 18, 2004. Ex parte
Johnson, No. 57,854-01 (Tex. Crim App. 2004). W nowturn to the
federal habeas proceedi ngs.

B
Johnson’s federal habeas petition was stanped “filed” on
January 3, 2005. The district court held that the petition was
untinely filed and that Johnson was not entitled to the benefit of
equitable tolling. The district court denied relief on the

alternative ground that the state court did not unreasonably deny

13



relief on Johnson’s ineffective assistance claim The district
court deni ed Johnson’s request for a COA
L1,
A

Johnson now requests a COA from this court to appeal the
district court’s ruling that his petition was untinely filed and
its alternative ruling that he is not entitled to relief on his
i neffective assistance of counsel claim

To obtain a COA, Johnson nust make “a substantial show ng of
the denial of a constitutional right.” 28 U S.C. 8§ 2253(c)(1)(A).
Wth respect to the district court’s procedural ruling that
Johnson’ s habeas petition was not tinely filed, Johnson nust show,
“at least, that jurists of reason would find it debatabl e whet her
the petition states a valid claimof the denial of a constitutional
right and that jurists of reason would find it debatabl e whether
the district court was correct inits procedural ruling.” Slack v.
McDani el, 529 U. S. 473, 484 (2000). To nake a substantial show ng
of the denial of a constitutional right with respect to the
district court’s alternative holding that the state court did not
unreasonably deny relief on Johnson’s ineffective assistance of
counsel claim Johnson nust denonstrate “that jurists of reason
could disagree with the district court’s resolution of his
constitutional clains or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed

further.” Mller-El v. Cockrell, 537 U S 322, 327 (2003).
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I n maki ng our decision whether to grant a COA, we conduct a
“threshold inquiry”, which consists of “an overview of the clains
in the habeas petition and a general assessnent of their nerits.”
Id. at 327, 336. “Wiile the nature of a capital case is not of
itself sufficient to warrant the issuance of a COA, in a death
penalty case any doubts as to whether a COA should issue nust be

resolved in the petitioner’s favor.” Ramirez v. Dretke, 398 F. 3d

691, 694 (5th Gr. 2005) (internal quotations, citations, and
brackets omtted).

We address Johnson’s equitable tolling claimfirst, and then
turnto his statutory tolling claim which was not presented to the
district court. Because we conclude that Johnson has not nade a
substantial showi ng that the district court erredinits procedural
ruling, it is not necessary for us to address Johnson’s request for
a COA on the ineffective assistance claim

B

AEDPA establishes a one-year statute of I|imtations for
seeki ng federal habeas corpus relief froma state-court judgnent.
28 U.S.C. 8§ 2244(d)(1). That period begins to run from*“the date
on which the [state court] judgnent becane final by the concl usion
of direct review or the expiration of the tinme for seeking such
review.” 28 U.S.C. 8§ 2244(d)(1)(A). The one-year period is
toll ed, however, during the pendency of a state prisoner’s post-

conviction proceedings in state court. 28 U S.C 8§ 2244(d)(2).
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Johnson’ s judgnent of conviction becane final on May 26, 1998.
Therefore, the limtations period began to run on My 27, 1998.
The limtations period was tolled, however, from July 17, 1998,
when Johnson filed his state habeas petition, until February 18,
2004, when the Texas Court of Crim nal Appeals denied state habeas
relief. Therefore, Johnson had 313 days renmaining after his state
wit was denied, or until Decenber 27, 2004, to file his federa
habeas petition.

Johnson does not dispute that the deadline for filing his
federal habeas petition was Monday, Decenber 27, 2004. In the
district court, Johnson contended that, while putting finishing

touches on the petition at approximately 7:30 p.m on the due date,

hi s counsel’s conputer failed. Johnson also clainmed that the State
agreed to extend the deadline for filing the petition until “at
| east” Thursday, Decenber 30. Johnson nmaintained that this date
was “just an estimate,” and that his counsel “assuned ... that the
agreed upon extension period was sonewhat flexible.” Counsel for
the State deni ed agreeing to any extension of any | ength. Johnson
asserts that the petition was filed on Friday, Decenber 31,
al though it was not stanped “filed” by the district court clerk’s
office until January 3, because there was a problemw th the tinme-
stanp at the court’s after-hours drop box. Johnson argued to the
district court that he is entitled to equitable tolling of the
statute of limtations because of the conputer failure and the
State’s all eged agreenent to extend the deadline.
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The district court stated that the nobst generous reading of
Johnson’s claimof equitable tolling is that the State agreed to an
extension of tinme until Decenber 30, but by Johnson’s own
adm ssion, he did not attenpt to file the petition until Decenber
31. Although he justified the late filing by asserting that he
“assuned” the deadline was flexible, he pointed to no statenent by
the State supporting that assunption and thus could not claimthat
the State in any way msled him The district court held that
Johnson’s explanation for his late filing, at nost, rises only to
the level of excusable neglect, that does not support equitable
tolling. The court noted that Johnson offered no reason why he
could not have filed a skeletal petition (handwitten, if
necessary) either by the statutory deadline or by the allegedly
ext ended deadl i ne. The court stated that Johnson could have
suppl enented the skel etal petition after the conputer was repaired.
Therefore, the <court <concluded that Johnson had failed to
denonstrate the rare and exceptional circunstances required for
application of equitable tolling.

The State points out that Johnson’s counsel were appoi nted on
March 12, 2004, and thus had nine nonths in which to prepare the
petition before the deadline of Decenber 27, 2004. The State
observes that the conputer failure occurred at 7:30 p.m on the
very day the petition was due to be filed, and thus counsel waited

until the last mnute to conplete the petition, denonstrating a
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| ack of diligence which cannot support application of the doctrine
of equitable tolling.
The Suprene Court has not decided whether the AEDPA

limtations period may be equitably tolled. In Lawence V.

Florida, 127 S.C. 1079 (2007), however, the Suprene Court, when
assum ng w thout deciding that equitable tolling is avail able, was
speci fi c: To be entitled to equitable tolling, the petitioner
“must show (1) that he has been pursuing his rights diligently, and
(2) that sone extraordinary circunstance stood in his way.” [|d. at
1085 (internal quotations and citation omtted). |In accord with
the Law ence standard, our court has held that equitable tolling of

the AEDPAlimtations periodis available “*in rare and excepti onal

circunstances’ where it is necessary to ‘preserve[] a plaintiff’s
clains when strict application of the statute of Iimtations would

be i nequitabl e. Fierro v. Cockrell, 294 F.3d 674, 682 (5th Cr

2002) (quoting Davis v. Johnson, 158 F.3d 806, 810-11 (5th Cr.

1998)). W have applied equitable tolling where the district court
has done sonething to mslead the petitioner into believing that
his petition is due after the limtations period has expired

Conpare Prieto v. Quarterman, 456 F.3d 511, 514-15 (5th Gr. 2006)

(equitable tolling applied where petitioner requested and recei ved
extension of time from district court before deadline to file
habeas petition and relied in good faith on that extension) and

United States v. Patterson, 211 F.3d 927, 931-32 (5th Cr. 2000)

(applying equitable tolling where district court granted pro se
18



prisoner’s request to dismss petition w thout prejudice so that
prisoner could retain counsel and refile petition later), wth

Fierro v. Cockrell, 294 F. 3d at 682-84 (refusing to apply equitable

tolling where district court issued scheduling order at
governnent’s request setting deadline for habeas petition outside
limtations period, because the scheduling order was requested and
i ssued after the limtations period had expired and thus neither
the request nor the order could have contributed to Fierro's
failure to file wwthin the limtations period).

“[NJeither ‘excusable neglect’ nor ignorance of the law is
sufficient to justify equitable tolling.” |1d. at 682. The court
in Fierro “recogni ze[d] that the application of procedural rules
may appear formalistic -- particularly in a death penalty case --
when applied to bar a facially plausi bl e habeas petition because of
an error by habeas counsel.” 1d. at 684. However, the court also
noted “that Congress has inposed a strict one-year limtations
period for the filing of all habeas petitions under the AEDPA,
subject only to the narrowest of exceptions.” I d. The court
concl uded that the circunstances of Fierro's case -- his counsel’s
m st aken assunption that the statute of limtations did not apply
t o successi ve habeas petitions and the schedul i ng order setting the
deadline for filing the petition beyond the limtations period --
were not “the sort of rare and exceptional circunstances that woul d

justify equitable tolling.” 1d.
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In Law ence, al so a death penalty case, the petitioner argued,

inter alia, “that his counsel’s mstake in mscalculating the

limtations periodentitle[d] himto equitable tolling.” 107 S.C.
at 1085. The Suprene Court rejected that contention, noting that,
“[1]f credited, this argunent would essentially equitably toll
limtations periods for every person whose attorney mssed a
deadline.” 1d. The Court stated that “[a]ttorney m scal cul ation
issinply not sufficient towarrant equitable tolling, particularly
in the postconviction context where prisoners have no
constitutional right to counsel.” |d.

The circunstances of Johnson’'s case are nore |ike the
circunstances in Fierro and Lawence than those in Prieto and
Patt erson. Hi s counsel was well aware of the deadline and had
anple tine to prepare the petition, but waited until the very | ast
mnute to conplete it. Even when counsel’s conputer failed on the
evening of the due date, counsel could have filed a skeleta
handwitten petition and supplenented it |ater. Even accepti ng
Johnson’s counsel’s assertion that the State’'s counsel agreed to
extend the deadline until Decenber 30 (which the State denies)
Johnson’ s counsel nust have known that an attorney for the State
has no authority to extend the statutory deadline established by
Congress. In any event, counsel still did not file the petition
unti| Decenber 31, relying on a conpl etely unsupported “assunption”

that the extension allegedly agreed to by the State was “fl exi bl e”.
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W are not persuaded that reasonable jurists would find
debatable the district court’s decision that Johnson is not
entitled to equitable tolling of the statute of limtations based
on the circunstances present in this case. Counsel was aware of
t he deadl i ne, and had nonths in which to conplete the petition, but
waited until the very last mnute on the due date to conpl ete work
on it when the conputer failed. Notwi t hst andi ng the conputer
failure, counsel offers no explanation as to why a handwitten
skel etal petition could not have been filed on the due date, to be
suppl enented later. The State denies agreeing to any extension --
and indeed, it had no authority to extend the statutory deadline.
Johnson’ s counsel nust have known that they could not rely on such
an unaut hori zed ext ensi on and obvi ously cannot now argue that they
were “msled” into believing that the statutory deadline had been
ext ended. Even assum ng such an agreenent with the State's
attorney existed, there is no docunentation for it, and certainly
not hi ng to substanti ate counsel’s assunption that the deadline was
“flexible”. Finally, counsel still did not file the petition on
the allegedly agreed-upon deadline; instead, they say that they
attenpted to file it after hours the next day, even though it was
officially stanped on January 3, sone seven days after it was due.
These circunstances are not “rare and extraordi nary” and cannot
justify equitable tolling under our precedent. Moreover, Johnson
cannot possibly satisfy the Suprenme Court standard set out in
Law ence, which nmakes clear that even if equitable tolling of
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AEDPA' s statute of limtations mght be available, the petitioner
must pursue his rights diligently (here Johnson had nine nonths to
file his petition and waited until the last mnute) and second,
sone extraordinary circunstance nust have stood in his way of a
tinmely filing (here, nothing stood in his way of a tinely skel etal
filing).

C.

Johnson contends, for the first tinme in his COA application
filed inthis court, that his petitionwas tinely fil ed because the
90-day period for filing a petition for a wit of certiorari from
the Texas Court of Crimnal Appeals’ denial of state habeas relief
should be included in the tinme during which his state habeas
application was “pending”. Because Johnson did not raise this
statutory tolling argunent in the district court, or request a COA
fromthe district court for this claim this court has no authority

to grant a COA for the claim See oodwin v. Johnson, 224 F.3d

450, 459 & n.6 (5th Cr. 2000).
Furthernore, this contention is foreclosed by Suprene Court

and Fifth Crcuit precedent. See Lawence v. Florida, 127 S.Ct. at

1083 (holding that the one-year limtations period is not tolled
during the pendency of a petition for certiorari from denial of

state habeas relief); Ot v. Johnson, 192 F.3d 510, 513 (5th Cr

1999) (limtations periodis not tolled “fromthe tinme of denial of

state habeas relief by the state high court until the tinme in which

22



a petitioner could have petitioned the United States Suprene Court
for certiorari”).
D.

Because we conclude that the district court’s procedural
ruling is not debatable, it is not necessary for us to address
whet her reasonable jurists would find debatable the district
court’s alternative ruling that the state courts did not
unreasonably apply clearly established federal law in denying

relief on Johnson’s ineffective assistance claim”

‘W& do note, however, that Johnson did not present to the
state courts any mtigating evidence that all egedly coul d have been
di scovered in an adequate investigation. Johnson expl ai ns that
because his claimis a “categorical” one, it is not dependent on
proof that particular testinony or evidence was avail able. But see
MIler v. Dretke, 420 F.3d 356, 361 (5th Gr. 2005) (“To establish
that an attorney was ineffective for failure to investigate, a
petitioner must allege with specificity what the investigation
woul d have reveal ed and how it woul d have changed the outcone of

the trial.”). In federal court, he submtted an affidavit of a
mtigation specialist who stated that she had spoken with friends
and fam |y nenbers who woul d have been willing to testify had they

been asked, and that she had discovered evidence concerning
Johnson’ s extensive enotional, physical, and sexual abuse suffered
in a nunber of state-sponsored foster hones; limted success in
school due to a low 1Q behavioral problens and |earning
disabilities; difficulty adjusting to inner-city life in Austin
after havi ng l'ived in a smal | er communi ty; an
“unt r eat ed/ undi agnosed nental illness” that affected his ability to
function normally at hone and at work; and an extensive famly
hi story of, and genetic predisposition to, substance abuse. None
of the individuals referred to in the mtigation specialist’s
affidavit presented affidavits in either the state or federal
habeas proceedi ngs. See Dowthitt v. Johnson, 230 F.3d 733, 746
(5th Cr. 2000) (a claimis not exhausted when the petitioner
offers in federal court material additional factual allegations and
evidentiary support that were not presented in state court).

The district court held that, even if considered, the
mtigation specialist’s affidavit would provide no grounds for
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| V.

For the foregoing reasons, Johnson’s application for a COAis

DENI ED.

relief because, in the context of Johnson’s extensive history of
extrene and brutal violence, it is highly unlikely that evidence of
Johnson’ s chil dhood abuse and privations in foster hones was so
conpelling that there is a reasonabl e probability that at | east one
juror could have reasonably determned that death was not an
appropriate sentence. As we have indicated, we do not address this
hol ding of the district court.
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