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E. GRADY JOLLY, G rcuit Judge:

This case presents the question of whether the district court
erred in granting a judgnent of acquittal under FED. R CRM P. 29.
Hope was charged and convicted by a jury of being a felon in
possession of a firearm To prove his status as a felon, the
governnent introduced into evidence a certified M ssissippi
judgnent stating that Hope had pled guilty to aggravated assault.
Hope's trial counsel did not object. At a post-trial hearing,
first seeking a newtrial under FED. R CRM P. 33 and subsequently
relief under Rul e 29, new counsel for Hope introduced a transcript
of his M ssissippi state court proceedi ng, which showed that, after

di sm ssal of the charge of aggravated assault, Hope had actually



pled quilty to the felony of strong-arm robbery instead of
aggravat ed assault. The district court granted the notion, entered
a final judgnent of acquittal, and dism ssed the Rule 33 notion as
noot . ! The district court reasoned that the evidence was
insufficient to establish guilt because the governnent had proved
the fel ony of aggravated assault, which was shown to be i naccurate
by the transcript introduced in the post-trial hearing. Rule 29,
however, tests only the sufficiency of the evidence introduced at
trial to support the crine charged.? W therefore hold that,
notw thstanding the transcript, the district court erred in
entering a judgnent of acquittal because the evidence i ntroduced at
trial clearly was sufficient to support guilt of the charges in the
i ndi ctment and to support the jury' s verdict. |If Hopeis entitled
torelief, he nust obtain it through sone ot her procedural avenue.
Therefore we reverse, reinstate the conviction and remand for
sent enci ng.
l.

The sufficiency of the evidence in this federal conviction for
being a felon in possession of a firearmrequires us initially to
exam ne the state court felony conviction. On February 17, 1999,

Danny Hope was indicted in H nds County, M ssissippi circuit court

! The dismssal of the Rule 33 notion has not been appeal ed.

2 Rule 29 reads in relevant part: “ ... [TJhe court on the
defendant’s notion nust enter a judgnent of acquittal of any
offense for which the evidence is insufficient to sustain a
conviction.” Febp. R CRM P. 29(a).
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on one count of aggravated assault and one count of armed robbery.
During trial, the state court judge dismssed the aggravated
assault charge and declared a mstrial on the arned robbery charge.
According to a transcript of the proceedings, on August 24 Hope
pled guilty, under the sane case nunber, to “strong-armrobbery, "3
a lesser included offense which is also a felony in M ssissippi
He was at that tine advised that under federal law, his plea of
guilty made it a crine for himto possess a firearm For unknown
reasons, however, the state court judge signed an official order,
under the sanme style and case nunber, indicating that Hope had pl ed
guilty to aggravated assault. The record shows no objection by
Hope to this order. Hope was sentenced to five years of
i nprisonnment, three and one-half years of which were suspended and
he was rel eased by the judge on the basis of tine already served.

Sonetine after his release fromjail, Hope enbarked upon a
crime spree that involved the arned robbery of a conveni ence store
near Jackson on Decenber 15, 2003. The next day, Hope and his
acconplice fromthat robbery were stopped by police for a traffic
violation. Wen the policeman determ ned that Hope' s |icense was
suspended and attenpted to detain him Hope fled. Foll owi ng a
hi gh- speed aut onobi | e chase, Hope crashed the car and was arrest ed.
A Wal ther brand pistol was found underneath a seat in the car.

3 “Strong-arm robbery” is another nane for sinple robbery.
Caneron v. State, 919 So.2d 1042, 1045 (Mss. C. App. 2005).
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On February 8, 2005, Hope was indicted by a federal grand jury
on two counts of possessing a firearm after having been convicted
of a felony, thus violating 18 U S.C. 8§ 922(g)(1).* One count
covered Decenber 15, the day of the conveni ence store robbery, and
the other Decenber 16, the day Hope was apprehended. Each count
al | eged that Hope had been convicted “on or about August 24, 2000,
inthe Crcuit Court of Hi nds County, M ssissippi, cause nunber 99-
0-911, of the crine of aggravated assault.” This allegation was
based on the specific provisions of the certified copy of the H nds
County Circuit Court judgnent order.

At trial, the governnent was required to prove (1) that Hope
possessed a firearmin interstate commerce and (2) that he had a
prior felony conviction. It introduced the certified M ssissipp
judgnent to satisfy the second el enent and Hope' s attorney did not
obj ect . Hope's trial counsel apparently said little or nothing
about this elenment of the crinme and instead focused his defense on
t he possession elenent. Although we do not find it in the tria
transcript, Hope hinself apparently conmmented sonetine during the
trial that he had not pled guilty to the crine of aggravated
assault; still, he never asserted that he had not pled guilty to a

felony in the particular proceeding reflected in the Hi nds County

4 The section provides in relevant part that: “It shall be
unl awful for any person ... who has been convicted in any court of,
a crinme punishable by inprisonnent for a term exceedi ng one year

to ... possess in or affecting coomerce, any firearm....” 18

U.S.C. § 922(g)(1).



certified judgnment. There is nothing in the record that shows that
his attorney objected or pursued the matter. The district court
noted that it had been aware of Hope’'s comrent but “[b] ecause the
state court order said otherwi se, his contention was not accepted
by the Court.” In late July 2005, the jury found Hope guilty on
both counts. A post-verdict Rule 29/33 notion for acquittal or new
trial was denied on August 29.

After trial, new counsel was appointed to represent Hope
Havi ng revi ewed the transcript of the M ssissippi court proceedi ng,
Hope’ s counsel determ ned that the certified judgnent on which the
i ndi ctment and conviction relied was contrary to a transcript of
state court proceedings of the guilty plea. The transcript
indicated that Hope had entered a gquilty plea to strong-arm
robbery, but, as noted, the certified judgnment arising out of the
sane proceedi ngs stated that Hope had been convicted of aggravated
assaul t. No one disputes that both the transcript and the
certifiedjudgnent introduced at trial reflect the sane pleain the
sanme case and that both crines are felonies. Thus, on Cctober 28,
2005, Hope filed a second notion for a new trial under Rule 33,
based on the alleged discovery of new evidence, i.e., the
transcript.

A hearing was held before the district court on Decenber 14,

at which the state court transcript was introduced for the first



time.®> The district court interpreted the argunents presented as
both a witten Rule 33 notion for new trial and a renewed, ore
tenus Rule 29 notion for acquittal and, on Decenber 16, granted the
latter in a witten order.® The court reasoned that although it
was not the governnment’s fault that the underlying state court
j udgnent introduced contai ned an error, Hope had been convicted on
two counts “which, in 20-20 hindsight, necessarily could not have
been proven at trial” because they included the words “aggravated
assault.” Therefore the court felt constrained to enter a judgnent
of acquittal. The governnent tinely appeal ed.
L1,
A
“Anmotion for judgnent of acquittal chall enges the sufficiency

of the evidence to convict.” United States v. Lucio, 428 F.3d 519,

522 (5th Gr. 2005). |Indeed, as the text of the rule, all of our
case law and the relevant practice guide nmake clear, “[t]he only
proper basis for a notion for judgnent of acquittal is a challenge

to the sufficiency of the governnent’s evidence.” 9A Fed. Proc.,

5> Apparently the state court records have never been corrected
and continue to reflect that Hope was convicted for aggravated
assault. At the post-trial hearing, Hope introduced no certified
M ssi ssippi judgnent that would affirmthe transcript.

6 The governnent argues now that this renewed Rule 29 notion
was untinely because it was presented nore than seven days after
the verdict. See FED. R CRM P. 29(c)(1). Wiile the procedural
posture of Hope's notionin the trial court was anything but clear,
the governnent failed to preserve a tineliness objection;
accordingly, we consider this argunment forfeited. See Eberhart v.
United States, 546 U. S. 12, 19 (2005).
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L. Ed. 8§ 22:1433 (2006); see FED. R CRM P. 29(a); United States

V. ThermAl, Inc., 373 F.3d 625, 630 (5th Cr. 2004) (“A notion

for acquittal challenges the sufficiency of the evidence.”).
Inreviewing a Rule 29 notion, we utilize the sane standard as

the district court. United States v. Sanchez, 961 F.2d 1169, 1179

(5th Gr. 1992). Mre specifically, when the district court grants
such a notion under Rule 29, we “give no deference to the district

court’s ruling.” United States v. Loe, 262 F. 3d 427, 432 (5th Cr

2001). Review is conducted de novo, which neans that we “nust
assess whether a reasonable jury could have properly concluded,
wei ghing the evidence in a light nost deferential to the verdict
rendered by the jury, that all of the el enents of the crine charged
had been proven beyond a reasonable doubt.” Lucio, 428 F.3d at
522.
B

Hope’'s argunent for acquittal was that, based on the
transcript of the M ssissippi proceeding, the evidence was
insufficient to convict himof being a felon in possession.’ Hope

argues that “no evidence of a valid conviction was ever presented

" Hope al so argued to the district court that he was entitled
to a new trial under Rule 33. That notion was denied as noot.
Hope did not cross-appeal this decision and thus it is not before
us today. We do note in passing that the transcript appears to be
the kind of evidence that was already known and, in any event,
shoul d have been di scovered earlier through diligence. See United
States v. Wall, 389 F.3d 457, 467 (5th Gr. 2004) (discussing the
five factors that nust be satisfied under the Berry standard for
motions for a newtrial based on new y-di scovered evi dence).
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at trial,” because the indictnment charged Hope with having been
convicted of aggravated assault, which the transcript proved was
not true. Thus, Hope says, neither the grand nor petit jury has
ever been presented with evidence that he had a valid prior felony
conviction, and consequently because the evidence introduced at
trial does not support a verdict of guilty, the district court did
not err in granting a judgnent of acquittal under Rule 29.

We cannot agree. First, the indictnent alleged that Hope had
been convicted of a qualifying felony and it |listed the particular
cause nunber and date of his conviction, none of which is disputed.
There is no vari ance between the evidence introduced and the crine
charged in the indictnent. The only variance exists between the
official record of the state trial and the state transcript
introduced in federal post-trial proceedings. Hope makes no
argunent that he was uncertain to which felony conviction the
indictment referred; although at sone point in the trial he
apparently said that he did not plead guilty to aggravated assault,
he never denied that he had pled guilty to a felony in the sane
case and case nunber alleged in the indictnent. Second, the
evidence that the governnent introduced at trial, nanely the
of ficial M ssissippi judgnent order, supported the indictnent in
every particular. Hope's trial counsel did not object to the
i ntroduction of this evidence nor did he otherw se contest the fact
t hat Hope had been convicted of a qualifying felony. Finally, it
is clear that, irrespective of whether the crinme was denom nat ed as
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aggravated assault or strong-arm robbery, Hope was in fact
convicted of a qualifying felony -- specifically in the sane case
and case nunber that was reflected in both the certified judgnent
and the indictnent. As noted, the record further shows that Hope
was aware that this conviction made it a federal crime for himto
possess a firearmin interstate coomerce. He signed a formto this
ef fect on August 28, 2000, four days after his guilty plea in state
court.
| V.

We t hus conclude: The only question in review ng the district
court’s grant of the Rule 29 notion is whether the evidence
introduced at trial and upon which the jury based its verdict is
sufficient to support the crinme charged in the indictnent. A
federal crinme was correctly charged in the indictnent; the
governnent proved the crine charged with conpetent evidence, that
is, an unobjected-to, certified state court judgnent. Such
evidence is sufficient to support the crine charged in the
indictnment and the guilty verdict the jury returned based on that
evidence. Thus we hold that the district court erred in entering
a judgnent of acquittal in response to Hope’'s oral Rule 29 notion.
If Hope is entitled to relief, he nust pursue a different
procedural course in order to achieve it. For the foregoing
reasons, the district <court’s judgnent is REVERSED, Hope’'s
conviction is hereby REINSTATED and the case is REMANDED for

sent enci ng.



