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H G3 NBOTHAM Circuit Judge:

The EEOC found that the Departnent of Veterans Affairs had
di scrim nated against Geneva Mssingill, awarding her damages,
fees, and injunctive relief. Massingill later sued in federal
district court. Reading her conplaint as seeking a partial trial
de novo on renedy, but not liability, and holding that her
acceptance of partial paynents constituted a request for such a
partial trial or otherwise prevented suit, the district court
concl uded that Massingill could not ask for such a partial trial.

W reverse and renand.
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Ceneva Massingill was a Registered Nurse at a VA facility in
Waco, Texas from 1981 to 1994. |In 1985, Massingill was di agnosed
wth multiple sclerosis. 1In 1993, she suffered a back injury on
the job. During a later fitness-for-duty exam nation, she re-
i njured her back. The VA determ ned that Massingill was not fit to
work as an RN After failing to find substitute work for
Massingill, the VA fired her in 1994.

Soon after being fired, Mssingill filed an EEOC conpl ai nt
against the VA, alleging disability discrimnation. In 1996,
followng an evidentiary heari ng, t he EECC ALJ f ound
discrimnation. The VArejected the ALJ' s recomended deci si on and
i ssued a final agency decision finding no discrimnation. Although
Massingill could have filed suit in federal court at this point,
she elected further admnistrative review and appealed to the
EECC s Ofice of Federal Operations in June of 1996. The OFO
reversed in July of 2000, ordering that the VA provide backpay with
i nterest, conpensatory danmages, and attorneys’ fees and post a
nondi scrim nation notice at the VA. It remanded the case to the VA
to determ ne the specific anmount of nonetary relief. The VA posted
the notice soon thereafter.

I n Sept enber of 2000, Massingill noved the OFOto reconsider,
seeki ng additional backpay, additional conpensatory danages, and

frontpay.? Wile that request was pending, the VA calcul ated

! The OFO had ordered the VA to cal cul ate danages based on certain
dates. Massingill urged different dates.
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Massingill’ s backpay and interest, giving her two checks totaling
$4,278.77 in January of 2001. Massingill cashed those checks.

In May of 2001, the OFO refused Mssingill’s request for
reconsi deration, although it directed the EECC ALJ on remand, and
not the VA to determ ne conpensatory damages and attorneys’ fees.
Massingill filed a petition to enforce this ruling, including a
request for nore backpay. That EEOC granted that petition in part
in Mrch of 2002, ordering another $340.08 plus interest in
backpay. The VA conplied, sending Massingill another check, which
she cashed.

I n Decenber of 2003, the ALJ awarded Massingill $10,000 in
conpensatory danmages and $16,895.95 in attorneys’ fees. The VA
fully agreed to the award, sending checks to Massingill and her
attorney in January of 2004. The attorney cashed his check;
Massingill returned hers to the VA appealing the award (through
the sanme counsel) of conpensatory damages to the OFO. In May of
2005, the OFO affirmed, explaining that $10,000 was proper given
that Massingill had only pre-existing injuries that were
exacerbated. The VA sent Massingill another check for that anount.

I n August of 2005, Massingill sued the VA in federal district
court, seeking injunctive and nonetary relief, including $300, 000
i n conpensatory danmages. She had not then returned the second
$10, 000 check. She sued under The Equal Opportunity Enpl oyment Act
of 1972, which allows governnent enpl oyees to sue their enployers

under Title VII. The VA noved to dismss, alternatively for
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summary | udgnent. Reading Massingill’s conplaint as seeking a
partial trial de novo on renedy, but not liability, and hol ding
t hat her acceptance of partial paynents constituted a request for

such a partial trial or otherwi se prevented suit, the district

court concluded that Massingill could not ask for such a partial
trial and granted summary judgnent to the VAL It denied as npot
the notion to dismss. Massingill appeals, and has since returned

t he $10, 000 check to the VA
|1

We turn first to the underlying question presented on appeal -
whet her a federal -sector enpl oyee suing under Title VIl can request
a partial trial de novo. Once a federal-sector enpl oyee exhausts
her admnistrative renedies, she can file two types of civil
actions: asuit toenforce the final adm nistrative disposition, in
whi ch the court exam nes only whether the agency has conplied with
the disposition, or de novo review of the disposition.? The
question here is whether a plaintiff, under the second prong, can
seek partial de novo review. The district court concluded that she
cannot. W agree.

The D.C. Circuit thoroughly addressed the issue in Scott v.
Johanns.® The court found that the plaintiff’s claimarose under
42 U.S.C. § 2000e-16(c), which provides a cause of action for a

party “aggrieved by [a] final disposition.” That section

2 See Scott v. Johanns, 409 F.3d 466 (D.C. Gir. 2005).

3 409 F.3d 466 (D.C. Gir. 2005).



No. 06-50663
-5-

ref erences 8 2000e-5(g), which along with 8§ 1981a(a)(1) provides
various renedies, including conpensatory damages, “if the court
finds that the respondent has intentionally engaged in or is
intentionally engaging in an unl awful enploynent practice.”* The
D.C. Crcuit held that this plain text requires that “the court”
find discrimnation, noting there was no reason to think that the
EECC s finding could be inported. It further held that this
conclusion was buttressed by Chandler v. Roudebush,® where the
Suprene Court held that adm nistrative findings in discrimnation
cases may be evidence of discrimnation. Mor eover, the court
noted, Chandler held that the Equal Enploynent Opportunity Act of
1972 sought to accord federal enpl oyees “the sane right to trial de
novo as i s enjoyed by private-sector enployees,” and because EECC
di scrim nation findings are not bi ndi ng on private-sector enpl oyers
and enpl oyees, those parties nust always relitigate discrimnation.
The court declined to follow Fourth and NNnth Crcuit opinions to
the contrary. In sum the court held, “[ulnder Title VII, federal
enpl oyees who secure a final admnistrative disposition finding
discrimnation and ordering relief have a choice: they may either

accept the disposition and its award, or file a civil action,

4 Section 1981a(a)(1) mmkes conpensatory danmages available in
intentional discrimnation cases “in addition to” the renedies mentioned in §
2000e-5(g), hence § 2000e-5(g)’'s requirenent of a judicial finding of
di scrimnation applies to § 198la(a)(1) as well. See Scott, 409 F.3d at 470.

5 425 U.S. 840 (1976).
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trying de novo both liability and renedy. They may not, however,
seek de novo review of just the renedial award.”

The Tenth G rcuit had conme to the same conclusion for the sane
reasons a couple years earlier in Timons v. Wite.® The Third
Circuit later agreed with Scott and Tinmmons in Mdrris v. Runsfeld.”’
The Eleventh Grcuit then agreed with Scott, Timmons, and Morris in
Ellis v. England.® The Fourth Circuit had cone to the contrary
conclusion in Mrris v. Rice,® an opinion criticized in Scott,
Ti nmons, Morris, and Ellis. The Fourth Crcuit recently reversed
itself en banc in Laber v. Harvey,!® overruling Mrris and
explicitly joining Scott, Timmons, Mrris, and Ellis. The N nth
Circuit case to the contrary renmmins,! but the critiques of the
Fourth Grcuit’s overruled Murris apply equally to that case.

We agree with the weight of authority, for the reasons stated
by Scott and our other sister circuits.

1]

The issue here, then, is what exactly Mssingill sought - a

partial trial or a conplete trial. The district court granted

summary judgnent for the VA after holding that Massingill’s

6 314 F.3d 1229 (10th Gr. 2003).

7 420 F.3d 287 (3d Cir. 2005).

8 432 F.3d 1321 (11th Gir.2005).

9 985 F.2d 143 (4th Cr. 1993).

10 438 F.3d 404 (4th Gir. 2006) (en banc).

1 Grard v. Rubin, 62 F.3d 1244 (9th Gr. 1995).
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conpl aint asked for a partial trial, on renmedy but not liability,
and that her acceptance of partial paynents constituted a request
for such a partial trial or otherw se prevented suit.

Massingill’ s conplaint is not entirely clear. As the district
court noted, it references the EECC s prior finding of liability,
urges “that the anmount of conpensatory danages awarded [ $10, 000]
...was not appropriate,” and requests “conpensatory damages for
[ her 1 osses] in the amount of $300, 000.” These statenents suggest
that she seeks a partial trial, only as to conpensatory danages.
She al so requests “declaratory, injunctive, and equitable relief”
and “attorney’s fees,” other forns of relief. The | ast page of the
conpl ai nt requests that “the Court allow Massingill a trial on the
merits as to the discrimnation issues alleged in this case.” That
broad st at enent suggests that she seeks a conplete trial, including
liability. The district court read the term “discrimnation
issues” in that statenment to include only the renedy, but we do
not. Having reviewed the conplaint with an eye towards our | i beral
noti ce pl eadi ng standards, we conclude that Massingill requested a
conplete trial.??

Furthernore, we do not think that Massingill nust di sgorge or

of fer to di sgorge the noney she has received so far for her case to

12 ne night also suggest that the fact that Massingill cashed the
checks for backpay and interest but returned the checks for conpensatory
damages counsel s readi ng her conplaint as a request for a partial trial,
either as to conpensatory damages only or as to all danages other than backpay
only, aside fromany effect her acceptance of payment ni ght have on her
ability to sue, an issue discussed in the next paragraph. This may be so, but
it is not strong enough counsel to overcone our reading of the conplaint.
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proceed.® W recognize that, as the district court noted, two
district courts have held otherw se.* |ndeed, one of those courts
hel d that the defendant’s performance of the injunctive renmedy and
sending to plaintiff of checks for conpensatory damages and
attorneys’ fees precluded relief, even though plaintiff had
returned the fornmer check and offered to return the latter or post
a bond for it and the checks were sent after plaintiff had filed
suit but before defendant was served.!® But there is nothing in the
statute creating the right of action, 42 U S C 8§ 2000e-16(c),
which precludes suit if the award has been partially or even
conpletely rendered. Def endants m ght conplain that, having
rendered an award, they are entitle to repose, but 8§ 2000e-16(c)
gives plaintiffs only ninety days after the final agency
di sposition to sue, and it’s not unreasonable to del ay such repose
for three nonths. This is not a situation involving the comon-| aw
defense of satisfaction of a debt, settlenent, or judgnent from
sone tinme ago, it is situation where the admnistrative schene has
pl ayed out, the plaintiff has ninety days to sue, and she does so

within that tine. W do not nean to encourage plaintiffs to accept

3 |n addition, the district court inplicitly held that the VA s

performance of the injunctive renedy renders Massingill unable to sue. W
di sagree, for the same reasons that paynent of noney does not preclude
Massingill’s suit and the additional reason that, if the VA could preclude

suit sinply by performing the injunctive remedy, it could render all potenti al
plaintiffs unable to sue sinply by perform ng right away.

14 See St. John v. Potter, 299 F. Supp. 2d 125, 129 (E.D.N. Y. 2004)
(holding that plaintiff’'s acceptance of checks representing entire EECC award
precluded himfromfiling suit); Legard v. England, 240 F. Supp. 2d 538, 545-
46 (E.D. Va. 2002).

15 See Legard, 240 F. Supp. 2d at 545-56.
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awards and then file suit, but we cannot conclude that Massingill
has forfeited her rights under § 2000e-16(c) in the present
ci rcunst ances.

O course, the VA here can countercl ai magai nst Massingill for
t he anounts al ready pai d, obtaining offset agai nst any recovery by
Massingil|l and judgnent against Massingill if noliability is found
or the offset is greater than the recovery.

REVERSED and REMANDED.



