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DENNI'S, Circuit Judge:

Def endant Hugh Dougl as Dentler was indicted for and
convicted of federal bank robbery in violation of 18
U S C 8§ 2113(a). The district court sentenced himto 240
nonths of inprisonnent. Dentler now appeals both his
sentence and his conviction. He argues that the
i ndi ctment was insufficient, because it failed to state

a necessary elenent of the charged crine, and that the



I nstructions given to the jury worked an inperm ssible
constructive anendnent. He al so argues that the district
court incorrectly held that his crinme constituted a crine
of violence and therefore inproperly increased his
sentence range under the Quidelines. For the reasons
di scussed bel ow, we AFFI RM hi s convi ction, but VACATE his
sentence and REMAND t he case for resentencing.
l.

Dentler was indicted for federal bank robbery in
violation of 18 U S.C. 8§ 2113(a). That statute inposes a
maxi mum sentence of twenty years on anyone who

by force and violence, or by intimdation,
takes, or attenpts to take, from the person or
presence of another, or obtains or attenpts to
obtain by extortion any property or nobney or any
other thing of value belonging to, or in the
care, cust ody, control, managenent , or
possession of, any bank, credit union, or any
savi ngs and | oan associ ation; or

: enters or attenpts to enter any bank,
credit uni on, or any savings and | oan
associ ation, or any building used in whole or in
part as a bank, credit union, or as a savings
and | oan association, with intent to commt in
such bank, credit union, or in such savings and
| oan associ ation, or building, or part thereof,
so used, any felony affecting such bank, credit
uni on, or such savings and | oan associ ati on and
in violation of any statute of the United



States, or any larceny[.]
By contrast, the single count in Dentler's indictnent
al | eged that he

did attenpt to enter Texstar Bank and the

building used in whole or in part as a bank,

wth the intent to commt the felony offense of

robbery, by taking and attenpting to take from

the person or presence of another, noney

bel onging to and in the care, custody, control,

managenent, and possession of the Texstar Bank,

a bank whose deposits were then insured by the

Feder al Deposi t | nsurance Corporation, I n

violation of 18 U S. C. Section 2113(a).
Dentl er noved to dismss the indictnent, urging that it
failed to state an offense under the statute because it
failed to charge either (1) that the attenpted taking
I nvol ved force, violence, or intimdation or (2) that his
I ntended felony affected the bank. At the close of the
jury trial, his counsel objected to the jury instructions
on the grounds that the indictnent confused the two
separate crines defined under section 2113(a), depriving
him of notice as to which provision he was expected to
def end agai nst. The obj ecti on was overrul ed, and the jury

found Dentler guilty.

At sentencing, the district court held that Dentler's



conviction constituted a crine of violence and, as a
result, |abeled Dentler a career offender under U S S G
8 4B1.1. As a result, Dentler's offense |level rose from
29 to 32, and his resulting advisory guideline sentence
range rose from140-175 nonths to 210-262 nonths. Dentler
ultimately received a sentence of 240 nonths of
I nprisonnment, the statutory maxi num for the offense. He
tinmely appeals, challenging both his conviction and his
sent ence.
1.

Dentl er argues that the indictnent fails to all ege an
offense under 18 U S.C. 8§ 2113(a) because it fails to
state a full set of elenents for either of the offenses
laid out in the statute. He also urges that the jury
I nstructions constructively, and therefore i nperm ssibly,
anended his indictnent by including an offense el enent
not charged in the original indictnent. W address each
argunment in turn.

A
A challenge to the sufficiency of the indictnent is

revi ewed de novo. United States v. Partida, 385 F. 3d 546,




554 (5th Cir. 2004). A grand jury indictnment nust “set
forth each essential elenent of an offense.” United

States v. Wlson, 884 F.2d 174, 179 (5th Cr. 1989). To

be valid, an indictnent “nust charge positively and not

inferentially everything essential.” WIkins v. United

States, 376 F.2d 552, 562 (5th Cr. 1967). Moreover, a
valid indictnment nust set forth the all eged offense “wth
sufficient clarity and certainty to apprise the accused

of the crime with which he is charged.” United States v.

Kay, 359 F.3d 738, 742 (5th Gr. 2004). In determ ning
whet her an indictment is sufficient, we do not ask

whet her the indictnent could have been better
drafted, but whether it conforns to m ninal
constitutional st andar ds. These m ni num
constitutional standards are net where the
I ndictnment alleges “every elenent of the crine
charged and in such a way ‘as to enable the
accused to prepare his defense and to allow the
accused to invoke the double jeopardy clause in

any subsequent proceeding.’”.

United States v. Gonzalez, 436 F.3d 560, 569 (5th GCr.

2006) (internal citations omtted); see also United

States v. Threadqgill, 172 F.3d 357, 366 (5th Cr. 1999)

(quoting United States v. lLavergne, 805 F.2d 517, 521

(5th Cir. 1986)).



W have, therefore, held that so long as an

indictnent as a whole “fairly inports” an elenent, “an
exact recitation of [that] element . . . is not

required.” United States v. Harns, 442 F. 3d 367, 372 (5th

Cr. 2006). “We generally . . . wll not reverse for
‘mnor deficiencies that cause no prejudice.’” United

States v. Guzman-QCcanpo, 236 F.3d 233, 236 (5th CGr.

2000) (quoting United States v. Gaytan, 74 F.3d 545, 551

(5th Gr. 1996)). Thus, even where an objection has been
raised at trial, we have upheld the validity of an
I ndi ctment despite the fact that particul ar | anguage was
not used to identify a key elenent, so long as “the
| anguage of the indictnent denonstrates adequately” that

the elenent is required. See, e.q., Haas, 583 F.2d at 218

(“[T]he indictnent . . . need not contain technical terns
of knowl edge and intent if it recites facts and uses
| anguage whi ch, taken as a whole, indicate know edge and
intent and that the indictnent contains sufficient
factual data to withstand a notion to dismss.”).

The statute at issue in this case, 18 US C 8§

2113(a), describes two separate offenses. United States




v. McGhee, 488 F.2d 781, 784 (5th Cir. 1974). The first

paragraph crimnalizes bank robbery (or an attenpt) that

uses force, violence, or intimdation. United States v.

Bellew, 369 F.3d 450, 454 (5th Cr. 2004). That crine
requires that the governnent prove the follow ng
el enent s:

(1) an individual or individuals (2) used force
and violence or intimdation (3) to take or
attenpt to take (4) fromthe person or presence
of another (5) noney, property, or anything of
value (6) belonging to or in the care, custody,
control, managenent, or possession (7) of a
bank, credit union, or savings and |oan
associ ati on.

The second paragraph, by contrast, allows for a
conviction where “if at the time [a] person attenpts to
enter a bank he intends to commt any felony affecting

the bank.” United States v. Jones, 993 F. 3d 58, 60 (5th

Cr. 1993). To convict wunder that paragraph, the
governnent nust prove the followng elenents: (1) an
entry or an attenpt to enter (2) any bank, credit union,
or any savings and | oan association (or building used in

whole or part as such), (3) wth the intent to commt



there (4) any felony (5) affecting such bank, credit
union, or savings and |oan association. 18 U S C 8§
2113(a).
Dentler's indictnent, by conparison, asserts the

foll om ng:

[1] Dentler attenpted to enter

[ 2] TexStar Bank

[3] intending to commt

[4] the felony offense of robbery

[5] by taking and attenpting to take
[6] fromthe person or presence of another

[ 7] noney
[8] belonging to and in the care, custody,
control, nmnagenent, and possession of

TexSt ar Bank.

As such, his indictnent fails to assert, on its face, a
full set of elenents for either crinme: it iIs mssing
either the allegation that Dentler intended a taking “by
force and violence or intimdation” (under the first
paragraph of section 2113(a)) or that the felony he
intended to commt at the tine he entered the bank
af fected the bank (under the second paragraph of section
2113(a)).

Dentl er argues that the indictnent was in error; the
governnent counters that in charging M. Dentler wth

attenpting to enter a bank while intending to rob soneone
8



of the bank’s noney, the indictnent is sufficient in
indicating that Dentler’s crine affected the bank. W
need not address this question, because even assum ng,
arqguendo, that the indictnent was in error, any such

error is harnless. See United States v. Robinson, 367

F.3d 278, 286-87 (5th Cr. 2004) (failure to include an
of fense elenent in an indictnment is reviewed for harnl ess
error where, as here, it was properly raised at trial)

(citing Neder v. United States, 527 U. S. 1, 8 (1999), and

United States v. Cotton, 535 U S. 625, 627 (2002)); see

also United States v. Baptiste, 309 F.3d 274, 277 (5th

Cr. 2002) (per curianm) (on petition for rehearing);

United States v. Mtthews, 312 F.3d 652, 665 (5th Gr.

2003). Under the harm ess error standard, the “question
Is whether the werror affects substantial rights.”
Robi nson, 367 F.3d at 286-87 (citing Fed. R Cim P.
52(a)).

An indictnent serves two nmmjor functions:

it (1) provides notice of the crinme for which

t he def endant has been charged, allow ng himthe

opportunity to prepare a defense, and (2)

I nterposes the public 1into the <charging

deci sion, such that a defendant is not subject
to jeopardy for a crine alleged only by the



prosecuti on.
Robi nson, 367 F.3d at 287 (citations omtted).
Accordingly, in determning whether any error by the
district court was harmess, we ask (1) whether the
I ndi ctment provided Dentler sufficient notice of the
crime with which he had been charged and (2) whether
Dentler was harnmed by “losing the right to have the
publ i c determ ne whether there existed probable cause to

charge” the mssing elenent. See Robinson, 367 F.3d at

287.

We first consider whether the indictnent provided
Dentler with sufficient notice of the crine wth which he
was charged. At trial, the governnment argued that the
I ndi ctment intended to charge Dentler with attenpted bank
robbery under the second paragraph of section 2113.
Dentl er, however, argues that the indictnent failed to
give himsufficient notice because it did not state that
his intended fel ony was one that “affected the bank.” W
disagree. The indictnent plainly states that Dentler
stands accused of an attenpt to enter the bank to commt

robbery by taking noney belonging to that bank. Although

10



the indictnent could have drafted with greater skill, we
cannot read it to accuse Dentler of anything but
attenpting to enter with the intent to conmt bank
robbery, despite the absence of a specific reference to
“bank robbery” or the inclusion of the m ssing el enent of
bank robbery, i.e., the use of force or intimdation.
Accordingly, we find that the indictnment gave Dentler
sufficient notice.

We nmust then consider whether Dentler suffered harm
in losing the right to have the public determ ne whet her
there existed probable cause to charge the m ssing
element. In this case, the elenent in question is “the
use of force or violence.” Had that elenent been
I ncluded, Dentler’s indictnent under section 2113(a)
woul d have charged himwith the attenpt to enter a bank
and listed all of the elenents of his intended felony

(bank robbery). See United States v. Jones, 993 F.2d 58,

61-62 (5th Cr. 1993) (approving of an indictnent that
charged a violation of paragraph two of § 2113(a), where
the felony in question was bank larceny and the

indictment listed all of the essential elenents of bank

11



| arceny as well as the elenents of § 2113(a)'s second
par agr aph).

“Once a trial takes place . . . there is little a
court of appeals can do to restore to a defendant that
which was lost: the right not to face a prosecution

initiated solely at the governnent's behest.” Robi nson,

367 F.3d at 287 (citing United States v. Mechanik, 475

US 66, 71 (1986)). On appeal, then, we consider only
“whet her, on the basis of the evidence that would have
been available to the grand jury, any rational grand jury
presented wth a proper indictnent would have charged
that [the defendant] commtted the offense in question.”
Id. at 288 (citing Matthews, 312 F. 3d at 665).

I n conducting that exam nation, we may consi der “the
petit jury's unaninmous findings --- which J[are
considered] to be, at a mninmum persuasive evidence of
how a grand jury would find.” Robinson, 367 F.3d at 288.
Qur holding in Robinson relies on the Suprenme Court's
ruling in Mechanik, where the Court held that while a
procedural error before the grand jury

had the theoretical potential to affect the
grand jury’'s determnation whether to indict

12



these particular defendants for the offenses
wth which they were charged . . . [,] [t]he
petit jury’ s subsequent guilty verdict neans not
only that there was probable cause to believe
that the defendants were guilty as charged, but
also that they are in fact guilty as charged
beyond a reasonabl e doubt. Measured by the petit
jury's verdict, then, any error in the grand
jury proceeding connected wth the charging
deci si on was harnl ess beyond a reasonabl e doubt.
Mechani k, 475 U. S. at 70.

Here, the petit jury was specifically asked, in the
jury instructions, whether Dentler intended the use of
force and violence or intimdation; it unaninously found
that he did. In addition, the evidence before the jury
al so i ncluded the fact that the man wore a mask; that his
attenpts to open the doors were “forceful”; that he
repeatedly reached for a bulge in his pocket; that at
| east one teller testified that he thought the nman had a
gun; that the gun was l|linked to ammunition found in
Dentler’s truck; and that Dentler’s checkbook showed a
sketch of the bank area. Gven such evidence, we are
conpelled to hold that a rational grand jury could find
probabl e cause existed to charge Dentler with the use of

force and violence or intimdation. As a result, we find

no error in the indictnment affecting Dentler’s

13



substantial rights, and we hold that “any error in the
grand jury proceeding connected wth the charging
decision was harnmless beyond a reasonable doubt.”
Mechani k, 475 U. S. at 70.
B.

Dent| er next argues that |anguage used in his jury
I nstructions, which incorporates the force, violence, or
i ntimdation elenent of bank robbery, operated as an
| nperm ssi ble constructive anendnent to his indictnent.

A constructive anendnent occurs when “the jury is
permtted to convict the defendant based on an

alternative basis permtted by the statute but not

charged inthe indictnment.” United States v. Partida, 385

F.3d 546, 557 (5th Cr. 2004); see also United States v.

Reasor, 418 F.3d 466, 474 (5th Gr. 2005). W have held
t hat

“[t]he accepted test is that a constructive
anendnent of the indictnment occurs when the jury
Is permtted to convict the defendant upon a
factual basis that effectively nodifies an
essential elenent of the offense charged [in the
indictnment]. . . . In such cases, reversal is
automatic, because the defendant may have been
convicted on a ground not <charged in the
I ndi ctnment.”

14



United States v. Chanbers, 408 F.3d 237, 241 (5th Gr.

2005) (quoting United States v. Adans, 778 F.2d 1117,

1123 (5th Cr. 1985)). W have cautioned, however, that
to nerit reversal, the difference between the indictnent
and the jury instruction nust “allow] the defendant to
be convicted of a separate crine fromthe one for which
he was indicted. Gtherwise, he will have to show how t he
variance in the | anguage between the jury charge and the
I ndi ctnment so severely prejudiced his defense that it
requires reversal under harnmless error review. ” United

States v. Nunez, 180 F.3d 227, 231 (5th Cr. 1999). If,

however, “it is clear that this could not have been the
case, the trial court's refusal to restrict the jury
charge to the words of the indictnent is nerely another
of the flaws in the trial that mar its perfection but do

not prejudice the defendant.” |d. (quoting United States

V. Ylda, 653 F.2d 912, 913 (5th Gr. Unit A Aug. 1981)).
In Dentler's case, again, his indictnent charged him
with

attenpt[ing] to enter Texstar Bank and the
buil ding used in whole or in part as a bank,
wth the intent to commt the felony offense of
robbery, by taking and attenpting to take from

15



the person or presence of another, noney
bel onging to and in the care, custody, control,
managenent, and possessi on of the Texstar Bank,
a bank whose deposits where then insured by the
Feder al Deposi t | nsurance Corporation, I n
violation of 18 U S. C. Section 2113(a).
The jury instructions, by contrast, required the jury to
find each of the foll ow ng beyond a reasonabl e doubt:
First: That the defendant attenpted to enter a
federally insured bank wwth the intent to do the
foll om ng:
Second: That the defendant intentionally
attenpted to take fromthe person or presence of
anot her noney;
Third: That the noney belonged to or was in the
possession of a federally insured bank at the
time of the attenpted taking; and
Fourth: That the defendant attenpted to take the
noney by neans of force and vi ol ence or by neans
of intimdation.
Dentler argues that the addition of the fourth jury
I nstruction, regarding the use of force, violence, or
I ntimdation, constitutes an inperm ssible constructive
amendnment .
During trial, both parties argued repeatedly that
force or intimdation was required. Unlike cases such as
Nunez, in which the jury instructions permtted the

def endant to be convicted of a | esser offense than that
16



for which he was indicted, or Stirone, where the facts
underlying the conviction dealt wth an entirely
different set of facts than those on which the def endant
was convicted, M. Dentler was not convicted for
sonething far different than that for which he was
I ndi cted. The | anguage has not “permtted [the jury] to
convict the defendant wupon a factual Dbasis that
effectively nodifies an essential elenent of the offense

charged.” United States v. Adans, 778 F.2d 1117, 1123

(5th Cr. 1985). The additional I|anguage in the jury
instruction is therefore properly considered a vari ance,
rather than an anmendnent, and is subject to the sane
harm ess error review di scussed i n the precedi ng secti on.
For the sanme reasons, Dentler’'s argunents fail, and we
again find that any error resulting fromsuch a vari ance
was harnl ess.
L1l

Dentl er challenges his sentence, arguing that the
district court wongly classed his offense as a crine of
viol ence under the career offender provisions of the

sentencing guidelines. Dentler did not raise this

17



obj ection before the district court; as a result, we
review his challenge under the plain error standard.

United States v. Gonzal ez- Chavez, 432 F. 3d 334, 336 (5th

Cir. 2005). Dentler nmust therefore denonstrate (1) error
(2) that was clear or obvious and that (3) affected his
substantial rights. If M. Dentler succeeds in this
showing, we may correct the error only if (4) it
seriously affects the fairness, integrity, or public
reputation of the judicial proceedings. Id. at 336-37.

To be considered a crinme of violence under the
sentenci ng guidelines, Dentler’s offense nust either (1)
“ha[ve] as an elenent the wuse, attenpted use, or
t hreatened use of physical force against the person of
another[;]” (2) *“otherwise involve[] conduct that
presents a serious potential risk of physical injury to
another[;]” or (3) fall wthin a list of enunerated
crinmes, including robbery. US S G § 4B1.2 (a) & cnt
n. 1.

18 U S.C. §8 924(c) sets out a definition for crines
of violence very simlar to that used by the Sentencing

Gui del i nes. W have held that the second paragraph of §

18



2113(a) (under which Dentler was convicted) does not
constitute a crine of violence under that definition.

United States v. Jones, 993 F.2d 58, 61-62 (5th Gr.

1993) .

The governnent concedes that the holding in Jones
governs this case. Myreover, it does not challenge
Dentler’s assertion that his offense does not neet the
definition of the enunerated offense of robbery. The
gover nnent does argue, however, that because the district
court nmade nunerous comrents at sentencing suggesting
that it sought to i npose the highest sentence possible on
Dentler, “there is a reasonable probability that the
court would not inpose a | esser sentence on remand” and
t herefore Dentl er cannot show plain error.

This argunent fails. “[I]f a sentence is inposed ‘as
a result of an incorrect application of the sentencing
gui delines’ the sentence nust be vacated and the case
remanded for further sentencing proceedings.” United

States v. Tzep-Mejia, 461 F. 3d 522, 526 (5th G r. 2006).

The district court’s error in classing Dentler’s offense

as a crinme of violence resulted in a sentencing range

19



where the | owest possible sentence is 65 nonths higher
than the top of the range he should have received ---

such a gap affects his substantial rights. See United

States v. Villegas, 404 F.3d 355, 365 (5th Cr. 2005)

(“Because these two sentenci ng ranges do not overlap, the
district court's error necessarily increased Villegas's
sentence and thus affected his substantial rights.”).
Dentl er has satisfied his burden under the plain error
standard, having established that “that the district
court msapplied the G@uidelines in calculating the
sentenci ng range, the court inposed a sentence under the
Qui del i nes based on that m scal culation, and the
sentence was higher than the correct range under the
GQui delines.” Id. Accordingly, we vacate his sentence and
remand the case for resentencing.
CONCLUSI ON
Because we find that any error in Dentler’s
I ndi ctnent and any vari ance between his indictnment and
the jury instructions were harmess, we AFFIRM his
conviction. However, as the district court erred in

| abeling Dentler’s crine a crine of violence, and
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therefore inproperly increased his sentence range under
t he Guidelines, VACATE his sentence and REMAND hi s case
for resentencing.

AFFI RVED | N PART; VACATED AND REMANDED | N PART.
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