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PRADO, G rcuit Judge:

Si x Pl anned Parent hood organi zations | ocated in Texas
(collectively, “Plaintiffs”) appeal fromthe district court’s
denial of their request for attorney’'s fees under 42 U S. C
8§ 1988. This request cane at the tail end of a nulti-year
litigation pronpted by the Texas Legislature’ s 2003 passage of
| egislation barring the distribution of federal famly planning
nmoney to entities that perform abortion procedures. For the

reasons that follow, we AFFIRMthe judgnent of the district



court.
| . FACTUAL AND PROCEDURAL BACKGROUND

On June 2, 2003, the Texas Legislature passed Rider 8(b) to
the General Appropriations Act 2004-2005 Bi ennium 78th Leg.,
RS, HB 1 (Tex. 2003) (“Rider 8"). R der 8 prohibited the
distribution of federal famly planning funds to “individuals or
entities that performel ective abortion procedures or that
contract with or provide funds to individuals or entities for the
performance of el ective abortion procedures.” On June 10, 2003,
the Texas Departnent of Health (“TDH') sent each Plaintiff a
letter declaring that, to maintain its eligibility for receipt of
famly planning funds, the Plaintiff nust sign an affidavit
pl edging that it would no | onger performelective abortions, nor
contract with or provide funds to any entity for the performance
of elective abortions. The TDH | etter requested that the
affidavit be returned by June 30, 200S3.

I nstead of returning the affidavit, Plaintiffs filed suit
agai nst Eduardo J. Sanchez, the Texas Conm ssioner of Health (the
“Defendant”). Plaintiffs alleged (1) that Rider 8 violated the
Supremacy C ause by inposing additional requirenents on
Plaintiffs receipt of federal funds, (2) that R der 8 inposed an
unconstitutional burden on a woman’s right to obtain an abortion,
and (3) that Rider 8 inposed an unconstitutional condition on

Plaintiffs eligibility for funds. Plaintiffs characterized their



suit as having been brought “pursuant to 42 U S. C. § 1983.”

On June 30, 2003, the district court granted Plaintiffs’
request for a tenporary restraining order, and on August 2, 2003,
the district court issued a prelimnary injunction barring the

Def endant fromenforcing Ri der 8. Planned Parent hood of Cent.

Tex. v. Sanchez, 280 F. Supp. 2d. 590 (WD. Tex. 2003). The

district court determned that Plaintiffs were likely to succeed
on the nerits of their Supremacy O ause claim though the court
found that this claimwas not properly characterized as a § 1983
claim |d. at 596-606. The district court also concluded that
Plaintiffs were likely to succeed on the nerits of one of their
Fourteenth Anendnent clainms: that R der 8 placed an
unconstitutional condition on their receipt of federal funding.
Id. at 606-09. In finding for the Plaintiffs, the district court
adopted their argunent that Rider 8 could not be interpreted to
allow Plaintiffs to continue receiving TDH funds by creating
i ndependent |l egal affiliates to performabortions. Id. at 611
The Defendant filed an interlocutory appeal with this court,
whi ch handed down an opi nion on March 11, 2005. Pl anned

Par ent hood of Houston & Se. Tex. v. Sanchez, 403 F.3d 324 (5th

Cir. 2005). This court affirmed the district court’s exercise of
jurisdiction over Plaintiffs’ Supremacy C ause claim finding

ot her grounds for jurisdiction even if 8§ 1983 was not an
avai l abl e vehicle. Id. at 335. The court went on to expl ain,
however, that Rider 8 did not violate the Supremacy C ause
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because it could be construed to allow Plaintiffs to continue
recei ving TDH funds by establishing i ndependent affiliates to
perform abortion procedures. 1d. at 337-42. The court noted that
an affiliation requirenent would not conflict with federal law if
a “relatively enpty formalisni but |likely would conflict with
federal law if a “nore substantial obstacle.” 1d. at 342. The
court remanded the case to the district court, with instructions
that the injunction be dissolved “unless the Appellees carry
their burden of denonstrating that the use of affiliates would so
hi nder their operations as to work in practical ternms an

i nperm ssible prohibition by the State of Texas . . . .” ld. at
343. The court did not, however, address the district court’s
conclusion that Plaintiffs were likely to succeed on the nerits
of their Fourteenth Anmendnent unconstitutional conditions claim
whi ch concl usi on was a second basis for the district court’s
grant of a prelimnary injunction.

Follow ng this court’s decision, the parties net and agreed
that the TDH would by April 29, 2005, provide witten guidelines
setting out affiliation requirenents, and that Plaintiffs would
have until My 31, 2005, to conply with these guidelines or
informthe Defendant that they would seek to avoid the
di ssolution of the district court’s prelimmnary injunction. The
TDH did issue witten “Affiliation Requirenents,” and Plaintiffs
t ook the necessary steps to establish legally separate affiliates
to provide abortion services. Plaintiffs thereby maintained their
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eligibility for receiving TDH fam |y pl anni ng funds.

On July 29, 2005, Plaintiffs filed a notion with the
district court for a declaratory judgnent and for attorney’s
fees. On August 1, 2005, the Defendant filed a notion to dissolve
the permanent injunction and for the entry of a final judgnent
dismssing Plaintiffs’ clains wwth prejudice. On Decenber 15,
2005, the district court entered an order and final judgnment
granting the Defendant’s notion to dism ss and denyi ng
Plaintiffs’ notion for a declaratory judgnent as noot. The
district court also denied Plaintiffs’ request for attorney’s
fees, concluding that Plaintiffs were not a prevailing party
within the nmeaning of 42 U. S.C. § 1988. This appeal by the
Plaintiffs of the district court’s ruling on attorney’s fees
f ol | owed.

1. APPELLATE JURI SDI CTI ON AND STANDARD OF REVI EW

Pursuant to 28 U.S.C. 8 1291, we have jurisdiction over this
appeal fromthe district court’s Decenber 15, 2005 final order
and j udgnent.

This court reviews a district court’s decision to award or
deny attorney’'s fees pursuant to 42 U. S.C. § 1988 for abuse of

discretion. Volk v. Gonzalez, 262 F.3d 528, 534 (5th Cr. 2001).

The factual findings supporting the district court’s decision are
reviewed for clear error, and the concl usions of |aw de novo. 1d.

In Bailey v. Mssissippi, 407 F.3d 684, 687 (5th Gr. 2005), this




court stated that following the Suprene Court’s analysis in

Buckhannon Board & Care Home, Inc. v. West Virgi nia Departnent of

Health & Hunman Resources, 532 U. S. 598 (2001), “the

characterization of prevailing-party status for awards under fee-
shifting statutes such as 8§ 1988 is a |egal question subject to
de novo review”
[11. DI SCUSSI ON

Plaintiffs assert their right to attorney’s fees under 42
US C 8§ 1988(b). This section provides that “the court, inits
discretion, may allow the prevailing party, other than the United
States, a reasonable attorney’s fee. . . .” Plaintiffs argue that
they are entitled to attorney’s fees on the basis of (1) the
district court’s August 2003 grant of a prelimnary injunction
agai nst the enforcenent of Rider 8; and (2) this court’s March
2005 ruling on the parties’ interlocutory appeals.
A Prelimnary Injunction

The district court granted a prelimnary injunction to
Plaintiffs based on the perceived |ikelihood of success of two of
their clains: their Supremacy O ause claim and their Fourteenth
Amendnent unconstitutional condition claim W address initially
whet her either claimcan support the award of attorney’s fees
under 42 U.S.C. 8§ 1988(b).

1. Plaintiffs’ Fee-Supporting and Non- Fee- Supporting
d ai ns

The availability of attorney’s fees under 8§ 1988(b) is
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expressly limted to actions or proceedings to enforce certain
enuner at ed provisions of federal law, including 8 1983. The
circuit courts that have addressed the issue have held that

cl ai s brought under the Supremacy C ause do not support an award
of attorney’s fees under § 1988. “[P]reenption of state |aw under
the Supremacy C ause—bei ng grounded not on individual rights but
i nstead on consi derations of power—w || not support an action
under § 1983, and will not, therefore, support a claimfor

attorneys’ fees under § 1988.”" Sequndo v. Gty of Rancho M rage,

813 F.2d 1387, 1394 (9th Cr. 1987). “[F]ederal preenption of
| ocal ordinances pursuant to the Supremacy C ause i s not
acti onabl e under Section 1983. Therefore, there can be no award

of attorney’s fees under Section 1988.” M. Pest Control Assoc.

v. Montgonery County, 884 F.2d 160, 163 (4th Gr. 1989). See al so

Boston & Me. Corp. v. Town of Ayer, 330 F.3d 12, 18 (1st Cr.

2003); GQustafson v. City of Lake Angelus, 76 F.3d 788, 792 (6th

Cir. 1996). In this case, the district court correctly held that
Plaintiffs’ Supremacy O ause clai mwas not actionabl e under
§ 1983. It follows that their Supremacy C ause claim standing
al one, would not support an award of attorney’s fees under
§ 1988.

The district court’s prelimnary injunction order was al so,
however, based on Plaintiffs’ Fourteenth Amendnent

unconstitutional condition claim This was a claimthat R der 8



violates Plaintiffs’ right to privacy under the Due Process

Cl ause of the Fourteenth Amendnent because it bars them from
receiving a subsidy for “participat[ing] in the constitutionally
protected activity of providing abortion services to wonen.”

Pl anned Par ent hood, 280 F. Supp. 2d at 606.! Section 1983 is the

proper vehicle for a claimalleging that a state official has
violated the Plaintiffs’ rights under the Fourteenth Anendnent.
Section 1988 expressly authorizes a court to award a reasonabl e
attorney’s fee to the prevailing party in a 8 1983 action. 42
US C 8§ 1988(b). Accordingly, Plaintiffs’ unconstitutional
condition claimis a claimthat supports an award of attorney’s
fees under 8§ 1988.

We have previously addressed situations where a plaintiff
brought a 8 1983 claimthat supports a grant of attorney’ s fees
and another claimthat does not, and the court found in favor of
the plaintiff on the non-fee bearing claimbut did not address
the 8 1983 claim Recognizing that courts wll often justifiably
refrain fromaddressing a constitutional question where it can be
avoi ded, we have held that such a plaintiff may obtain attorney’s
fees even though the § 1983 claimwas not decided “provided that
1) the 8 1983 claimof constitutional deprivation was

substantial; and 2) the successful pendant clains arose out of a

'We express no opinion on the merits of the district court’s
conclusion that Plaintiffs were likely to succeed on this claim
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comon nucl eus of operative facts.” Sw. Bell Tel. Co. v. Gty of

El Paso, 346 F.3d 541, 551 (5th G r. 2003) (internal quotation
marks omtted). Wile this doctrine arose in the context of
successful pendant state law clains, it has been used to award
8§ 1988 fees to plaintiffs prevailing on non-fee-supporting

federal statutory clains (Espino v. Bestiero, 708 F.2d 1002, 1008

(5th Gr. 1983)) as well as non-fee-supporting federal

constitutional clains (Gerling G obal Reinsurance Corp. of Am V.

Garanendi, 400 F.3d 803, 808 (9th Cr. 2005))(cert. denied, 126

S. . 563 (2005)). Gven our wllingness to allow attorney’s
fees based on a successful pendant clai mwhere the 8§ 1983 cl aim
was not addressed by the court, it would nmake no sense to deny
attorney’s fees for either claimwhere the § 1983 claimwas al so
successful. Therefore, where a plaintiff prevails on both a

§ 1983 claimand a Supremacy Cl ause claimthat are based on a

“common nucl eus of operative facts,” the plaintiff may recover
attorney’s fees for both clains.

Here, because Plaintiffs’ Supremacy C ause and
unconstitutional condition clains arise froma conmon nucl eus of
operative facts, Plaintiffs would be entitled to attorney’s fees
on both clains if they could show that they qualify as
“prevailing parties” on the basis of their success in obtaining a

prelimnary injunction fromthe district court.

2. Prelimnary Injunction Did Not Entitle Plaintiffs to
Prevailing Party Status
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a. Suprene Court Precedent
The Suprenme Court nost recently addressed the neani ng of

“prevailing party” in Buckhannon, 532 U S. 598. There the Court

stated that a prevailing party exists where there is a
“Judicially sanctioned change in the |egal relationship of the
parties.” Id. at 605. The Court noted that two circunstances that
meet this test are “a judgnent on the nerits” and a “court-
ordered consent decree.” 1d. The Court held, however, that
parties were not entitled to attorney’s fees under the “catal yst
theory,” that is, in circunstances in which a plaintiff *“achieved
the desired result because the | awsuit brought about a voluntary
change in the defendant’s conduct.” 1d. at 600. The Court found
that the catalyst theory failed because a “defendant’s voluntary
change in conduct, although perhaps acconplishing what the
plaintiff sought to achieve by the lawsuit, |acks the necessary
judicial inprimatur on the change.” |d. at 605.

b. Casel aw on Prelimnary |njunctions

Si nce Buckhannon, this circuit has not addressed under what

circunstances, if any, a prelimnary injunction may support an
award of attorney’ s fees under 8§ 1988. A nunber of other circuits
have taken on this question, however, with varying anal yses.

Several circuits have declared that a prelimnary injunction
that nerely preserves the status quo ante will not create a

“prevailing party.” The Eleventh G rcuit has stated that “a
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prelimnary injunction on the nerits, as opposed to a nerely
tenporary order which decides no substantive issues but nerely
mai ntains the status quo, entitles one to prevailing party status

and an award of attorney’'s fees.” Taylor v. Gty of Fort

Lauderdal e, 810 F.2d 1551, 1558 (11th Cr. 1987). An exception

exi sts where a court later determ nes that the prelimnary
i njunction that woul d otherw se support prevailing party status

was granted by the district court through “a mstake in law.” 1d.?2

Simlarly, the Eighth Crcuit has stated that “a prelimnary
injunction granting tenporary relief that nmerely maintains the

status quo does not confer prevailing party status.” N._ Cheyenne

Tribe v. Jackson, 433 F.3d 1083, 1086 (8th Cr. 2006). The court

did allow that “sonme prelimnary injunctions are sufficiently akin
to final relief on the nerits to confer prevailing party status.”
Id. An exanple of the latter is where the prelimnary injunction
“alters the course of a pending adm nistrative proceedi ng and the
party’s claimfor a permanent injunction is rendered noot by the
i npact of the prelimnary injunction.” 1d.

Like the Eighth Grcuit, the Seventh GCrcuit has held that a
prelimnary injunction may create prevailing party status where

the case is nooted after the prelimmnary injunction is granted.

2Taylor is a pre-Buckhannon case, but the Eleventh Circuit
reaffirmed its holdings in Wner v. Struhs, 179 F. App’ x 566, 568
(11th G r. 2006) (unpublished) (cert. granted, 127 S. C. 1055
(2007)) .
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The Seventh G rcuit has interpreted the Supreme Court’s precedent
on fee awards to hold that “once a plaintiff obtains substantive
relief that is not defeasible by further proceedings, he can seek
interimfees and the district court has the power to award them”

Dupuy v. Sanuels, 423 F.3d 714, 719 (7th Cr. 2005). The Seventh

Crcuit stated that while there is no “hard and fast rule that a
prelimnary injunction can never be an adequate predicate” for an
attorney’s fees award, an injunction that nerely “constrains the
def endants’ conduct until it is reversed’” cannot support a fee

award. 1d. at 723; Palner v. City of Chi., 806 F.2d 1316, 1321-22

(7th Gr. 1986). Attorney’s fees would be avail abl e, however
where “the plaintiffs had obtained a prelimnary injunction, and
the case was nooted before they sought attorneys’ fees.” Dupuy,
423 F. 3d at 723.

Using a slightly different analysis, the Sixth Grcuit has
held that “[a] prelimnary injunction can suffice” to create

prevailing party status. Sandusky County Denobcratic Party v.

Blackwel I, 191 F. App’x 397, 399 (6th G r. 2006). However, “there

is only prevailing party status if the injunction represents *‘an
unanbi guous i ndi cation of probable success on the nerits, and not
merely a mai ntenance of the status quo ordered because the bal ance

of the equities greatly favors the plaintiff.’” Dubuc v. G een Oak

Twp, 312 F.3d 736, 753 (6th G r. 2002) (quoting Wbster v.

Sowders, 846 F.2d 1032, 1036 (6th Cr. 1988)). The D.C. Grcuit
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has concl uded that “Buckhannon surely does not endorse a per se

rule that a prelimnary injunction can never transforma party in
whose favor the injunction is issued into a ‘prevailing party’.

Sel ect M1k Producers, Inc. v. Johanns, 400 F.3d 939, 945

(D.C. Cr. 2005). The D.C. Crcuit determned that the plaintiff
who was granted a prelimnary injunction qualified as a prevailing
party where the plaintiff obtained substantial relief and the
def endant declined to appeal the injunction. Id. at 947-50. Wile
citing a nunber of “npotness” cases, the D.C. Crcuit suggested
that there are other situations in which a prelimnary injunction
may create a prevailing party. Id.

The Ninth GCrcuit has also taken a rel atively generous
approach, at least in principle, stating that a “prelimnary
injunction issued by a judge carries all the ‘judicial inprimatur

necessary to satisfy Buckhannon.” Watson v. County of Riverside,

300 F.3d 1092, 1096 (9th Cr. 2002). Like several other circuits,
the NNnth GCrcuit has allowed attorney’s fees in cases where a
party obtained a prelimnary injunction and then the case was

subsequently nooted. 1d.; WIllians v. Alioto, 625 F.2d 845, 847

(9th Gr. 1980). The Nnth Crcuit did note, however, that

there will be occasions when the plaintiff scores an
early victory by securing a prelimnary injunction, then
| oses on the nerits as the case plays out and judgnent is
entered against him—a case of winning the battle but
losing the war. The plaintiff would not be a prevailing
party in that circunstance.

VWat son, 300 F.3d at 1096.
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By contrast, the Fourth Circuit has expressed strong
skepticismthat a prelimnary injunction could ever serve as the
basis for prevailing party status. The court explained that
“Iw hile granting such an injunction does involve an inquiry into
the nerits of the party’s claim. . . and is, |like any court
order, ‘enforceable,’” the nerits inquiry in the prelimnary

i njunction context is necessarily abbreviated.” Snyth v. Rivero,

282 F.3d 268, 276 (4th CGr. 2002). The court declared that

[t]he interplay of [] equitable and | egal consi derations
and the | ess stringent assessnent of the nerits of clains
that are part of the prelimnary injunction context belie
the assertion that the district court’s decisionto grant
a prelimnary injunction was “an enforceabl e judgnent on
the nerits” or sonething akin to one for prevailing party
pur poses.

|d. at 277 (citing Buckhannon, 121 S. C. at 1840.)

C. Anal ysi s

We need not at this tinme choose between the approaches used
by our sister circuits, because Plaintiffs fail to qualify as
prevailing parties under any of these approaches. The prelimnary
i njunction obtained by Plaintiffs involved a necessarily
abbreviated inquiry into the nerits coupled with a wei ghing of
likely harns, and therefore would fail under the Fourth Grcuit’s
restrictive approach. By barring the initial enforcenent of R der
8, and thereby maintaining the flow of federal funds to
Plaintiffs, the prelimnary injunction preserved the status quo

between the parties. It therefore fails to create a prevailing
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party under the Eighth and Eleventh Crcuit’s approaches.
Moreover, this case was not nooted after the prelimnary

i njunction was granted, nor did the Defendant fail to appeal. Far
from uphol ding the district court’s order on appeal, this court
di sagreed with the district court’s conclusion that Rider 8 did
not allow for affiliation and, as a consequence, rejected the
district court’s prelimnary determnation that R der 8 viol ated

the Supremacy C ause. Pl anned Parent hood, 403 F.3d at 337-42. W

remanded the case to the district court with instructions that
the injunction be dissolved unless Plaintiffs could show that
“the burden of formng affiliates in forthcom ng years would in
practical terns frustrate their ability to receive federal
funds.” | d. at 342.% W thus placed the burden of avoiding the

di ssolution of the injunction squarely on the Plaintiffs.
Plaintiffs did not seek to avoid the dissolution of the
injunction, and it was dissolved. Accordingly, this case
resenbl es the scenario described by the Ninth Crcuit as failing
to create prevailing party status: “the plaintiff scores an early
victory by securing a prelimnary injunction, then |oses on the

merits as the case plays out and judgnent is entered against him

®This court did not address Plaintiffs’ Fourteenth Amendment
unconstitutional condition claim which the district court had
al so found likely to succeed, in its March 2005 opi nion. By
remandi ng the entire case to the district court wth instructions
to dissolve the injunction, however, we inplicitly rejected that
claimas well.
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.” Watson, 300 F.3d at 1096. We hold that the prelimnary
injunction that Plaintiffs obtained before the district court
does not entitle themto prevailing party status.

B. Fifth Grcuit Decision

Plaintiffs also maintain that they should be considered
prevailing parties on the basis of this court’s March 2005
deci sion. They argue that they prevailed in the litigation
because they were able to continue receiving TDH fundi ng and
because TDH was conpelled to issue guidelines for affiliation
that were a “relatively enpty formalism” As the above di scussion
suggests, we do not believe that Plaintiffs my be deened the
prevailing party on the basis of this court’s March 2005
deci si on.

It is true that, at the termnation of the litigation,
Plaintiffs maintained their TDH fundi ng while continuing (through
the vehicle of independent affiliates) to perform abortions, and
it is true that this court’s suggestion that the affiliation
requi rement must not present a “substantial obstacle” benefitted
the Plaintiffs. It is also true, however, that in its March 2005
opinion, this court adopted a position that had been naintained

by the Defendant throughout this litigation.*

“This is a feature that distinguishes this case from Wl ker
v. Gty of Mesquite, 313 F.3d 246 (5th Gr. 2002), a case relied
upon by Plaintiffs. In Wal ker, where we concluded that the
plaintiffs did have prevailing party status, “this court held .
that the renedial order was unconstitutional for precisely the
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In the Defendant’s response to Plaintiffs’ application for a
tenporary restraining order, the Defendant pointed to Planned

Par ent hood of Md-M ssouri & E. Kansas, Inc. v. Denpsey, 167 F. 3d

458 (8th Gr. 1999), a case where the Eighth Grcuit had saved
the constitutionality of a statute simlar to Rider 8 by
construing the statute to permt grantees of funds to engage in
abortion services through independent affiliates. The Defendant
argued that “Rider 8 can be interpreted in the sane way as the
M ssouri statute” and that Plaintiffs “can establish affiliates
and neet the requirenents of Rider 8.7 The Defendant reasserted
this argunment by reference in his response to Plaintiffs’
application for a prelimnary injunction. And in his appeal to
this court, the Defendant, proposing that the district court
coul d have construed Rider 8 in a way that would not raise
constitutional issues, again cited Denpsey and asserted that
“nothing in Rider 8 prohibits the creation of such affiliates.”
By contrast, Plaintiffs throughout this litigation maintained
that Rider 8 could not be construed to allow affiliation. W
cannot reasonably deem Plaintiffs the prevailing parties where
the highest court to hear their clainms rejected their litigation
position and enbraced that of the Defendant.

Plaintiffs are correct that the TDH s June 2003 letter to

reasons argued by the [plaintiffs] in their request for
declaratory relief.” 1d. at 250.
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Plaintiffs did not nention the possibility of affiliation and
that guidelines for affiliation were not at that tine in place.

| medi ately follow ng the passage of Rider 8 the TDH seened to
adopt a strict interpretation of Rider 8 that would prohibit
Plaintiffs fromcontracting with entities that perform abortions.
Had Plaintiffs not conmenced this lawsuit, it is possible that

t he Defendant woul d not have enbraced the position that Rider 8
could be construed to permt affiliation. But to conclude that

t he Defendant’s change in position nakes Plaintiffs the

prevailing parties in the litigation would be to adopt the

catal yst theory rejected by the Suprene Court in Buckhannon, 532
U S. 598. Accordingly, we hold that Plaintiffs are not prevailing
parties in the litigation and are not entitled to attorney’s
f ees.
V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the
district court denying attorney’'s fees to Plaintiffs.

AFFI RVED
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