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Texas death row i nmat e Janes Lee Hender son has applied for our
authorizationto file a successive application for awit of habeas
corpus in the district court.! He seeks to challenge his death
sentence pursuant to the Suprene Court’s decision in Atkins v.
Virginia, 536 U S. 304 (2002), which prohibits the execution of
mentally retarded crimnals.

I

Nearly thirteen years have passed since, during the course of
a robbery, Henderson del i berately shot 73-year-old Martha Lennox in
t he head while she was in the bedroom of her hone. Henderson was
convicted of capital nurder and sentenced to death in 1994. His
conviction and sentence were affirnmed on direct appeal. |In 1997,

he filed an application for state habeas relief, which the Texas

'Henderson’s notion for appoi ntnent of counsel is granted.



Court of Crimnal Appeals denied in July 1998. He filed a second
state habeas application on Decenber 31, 1998. That application
was di sm ssed as an abuse of the wit.

Henderson filed a petition for federal habeas relief in
January 1999. The district court conducted an evidentiary hearing
in March 2001, and denied relief that Septenber.

On June 20, 2002, while Henderson’s appeal to this court was
pendi ng, the Suprene Court decided Atkins.

In June 2003, this court denied a certificate of appealability
and affirnmed the district court’s denial of habeas relief.
Henderson filed a petition for a wit of certiorari. The Suprene
Court denied certiorari on January 26, 2004.

On January 16, 2004, before the petition was deni ed, Henderson
was eval uated by a psychol ogist, Dr. Susana Rosin. Dr. Rosin did
not conplete her report until March 19, 2004 and, five days |ater,
Henderson filed another successive state habeas application,
rai sing his claimunder Atkins.

On April 21, 2004, the Texas Court of Crimnal Appeals issued
an order remanding the case to the trial court. The appeals court
stated that it had reviewed the application and found that
Hender son had presented facts which, if true, mght entitle himto
relief. Onremand, the trial court conducted a hearing and entered
findings of fact and conclusions of law, recomending that

Henderson’s Atkins cl ai mbe deni ed.



On January 25, 2006, the Texas Court of Crimnal Appeals
denied relief. 1In aconcurring statenent, four judges of the court
observed that this “case presents a cl ose question on the ultinmate
factual issue of nental retardation.” The statenent noted that the
court had remanded the case to the trial court “for an evidentiary
heari ng because [Henderson] had nmade a prinma facie show ng of
mental retardation.”

On March 6, 2006, Henderson filed with this court his notion
for authorization to file a successive federal habeas petition.

|1

Under AEDPA, this court my authorize the filing of a

successive petition only if we determine that “the application

makes a prim facie showing that the applicant satisfies the

requi renents” of 28 U S.C. 8§ 2244(b). 28 U S.C. § 2244(b)(3) (0O
Thus, Henderson

must make a prinma facie showing that (1) his
claim has not previously been presented in a
prior application to this Court, (2) his claim
relies on a decision that stated a new,
retroactively appl i cable rul e of
constitutional law that was  previously
unavailable to him and (3) that he is
mental ly retarded.

In Re Hearn, 418 F.3d 444, 444-45 (5th Gr. 2005). The State

concedes t hat Henderson has satisfied the first two requirenents --
his Atkins claim has not been presented in a prior habeas
application, and Atkins is a new, retroactively applicable rule of

constitutional |law that was previously unavailable. The disputed



i ssue i s whether Henderson has nade a prim facie showi ng that he

is mentally retarded.

A prima facie showi ng of nental retardation is
sinply a sufficient showi ng of possible nerit
to warrant a fuller [exploration] by the

district court. Mental retardation is a
disability characterized by three criteria:
significant limtation in intellectua
functi oni ng, significant limtation in

adapti ve behavior and functioning, and onset
of these limtations before the age of 18.

Hearn, 418 F.3d at 445 (internal quotations and citations omtted).
If it is “reasonably likely” that the notion and supporting
docunents indicate that the application neets the “stringent”
requi renents for the filing of a successive petition, then we nust

grant authorization to file the petition. In re Mrris, 328 F. 3d

739, 740 (5th Gr. 2003). “[T]he state court findings concerning
the Atkins claimare wholly irrelevant to our inquiry as to whet her

[ Henderson] has nmade a prinma facie showng of entitlenent to

proceed with his federal habeas application, which is an inquiry
distinct fromthe burden that [Henderson] nust bear in proving his

claiminthe district court.” Inre Wlson, 442 F.3d 872, 878 (5th

Cir. 2006).
A
Hender son argues that he has shown (1) intellectual testing
fixing his 1Q at 66, which denonstrates subaverage intellectua
functioning; (2) significant limtations in several adaptive
skills; and (3) onset before age 18. In support of his notion

Henderson presented Dr. Rosin’s affidavit and excerpts from the
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transcript of the state court’s evidentiary hearing on his Atkins
claim

According to Dr. Rosin, Henderson’s Full Scale | Qscore is 66,
which is within the MId Mentally Retarded range. She concl uded
that this 1Q score is consistent with the results from other
di agnostic tests that she adm ni stered, including the Trail Mking
Test, which indicated that Henderson is in the mldly inpaired
range, and the Wade Range Achievenent Test-3, which showed a
sevent h grade equi valent in reading and spelling, and a fifth grade
equi valent for arithnetic. At the hearing, Dr. Rosin testified
that, according to records dating to April 1992, when Hender son was
19 years old, he had a grade equivalent reading |l evel of 4.9 and a
mat hemati cs grade equival ent of 4. 4.

Three lay witnesses testified for Henderson at the state
heari ng. Reverend MIton dass, who taught at Henderson's
el ementary school, testified that Henderson was in special
education, that his groom ng and dress were not age-appropriate,
and that he had difficulty with social interaction, that he had | ow
self-esteem and that he was very gullible. Two of Henderson’s
classmates testified that Henderson’s hygiene was not age-
appropriate, that he often canme to school snelling |like urine, that
his verbal skills were del ayed, and that he had | ow sel f - est eem and
was very gullible. Based on Henderson’s scores on the Vinel and
Adaptive Behavior Scales, designed to assess conmmunication,
personal and social sufficiency, Dr. Rosin concluded that
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Hender son exhibited a “l ow’ adaptive | evel of functioning, wth age
equi val ent scores rangi ng bet ween seven years-si x nonths and el even
years. It was Dr. Rosin's expert opinion that Henderson has
adaptive behavior deficits in self-direction, work skills, safety
and academ ¢ skills.?2

Finally, Dr. Rosin testified that, because there was no
evi dence t hat Henderson suffered fromany accident or illness after
age 18 that would account for a recent drop in his IQ scores, it
was her opinion that he has functioned within the mldly nentally
retarded range since he was very young. She also testified that
hi s adapti ve behavior deficits existed before he was 18 years ol d.

B

The State argues that Henderson has failed to nake a prinma
faci e case of subaverage intellectual functioning.® According to
the State, Steve Glliland, a licensed professional counselor for
the Texas Departnment of Crimnal Justice, testified at the state
evidentiary hearing that he did an intake assessnent of Henderson
in 1994, and that Henderson scored an 83 on the short formof the

Wechsl er Adult Intelligence Scale - Revised (“VWAIS-R’).

2According to Dr. Rosin, a diagnosis of nental retardation
requi res the denonstration of adaptive deficits in at | east two of
the follow ng areas: communi cation, self-care, hone 1|iving,
soci al /interpersonal, use of community resources, self-direction
work skills, functional academ c skills, health and safety.

3Nei t her party furnished this court with a conplete transcri pt
of the state evidentiary hearing. Henderson’s notion includes
sel ected excerpts. The State’ s response describes testinony that
it presented, but does not include excerpts of the transcript.
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The State also points to the testinony of Dr. M chael
G ll hausen, a licensed psychologist, who testified that the
reliability of the short formWAIS-R is 94% which would allow a
reliable conclusion that Henderson’s |Qwould fall within the range
from76-90. Dr. G Il hausen noted that Henderson had scored at the
seventh grade |evel on achievenent tests given by Dr. Rosin, but
that in his experience, the mldly nentally retarded usual ly cannot
score above the sixth grade |evel.

According to the State, the state trial court found that Dr.
Rosin’s assessnent was | ess credi ble than those of Dr. G| hausen
and Glliland, because Dr. Rosin's tests were adm nistered after
Henderson knew that his life would be spared if he were nentally
retarded.

The State al so contends that Henderson has not nmade a prina
facie showing of significant deficits in adaptive functioning.
According to the State, Dr. G Il hausen testified that, based on his
review of grievance fornms that Henderson prepared while he was in
pri son, Henderson had a very good vocabulary and an ability to form
concepts and conprehend procedures and rules. The State also
i ntroduced prison records reflecting that Henderson had ordered
paper back and hardcover books, and had copies of Tom d ancy and
Stephen King novels in his cell. The State asserts that Creea
| npson, Henderson’s juvenile intake probation and parole officer,
testified that during the time she supervised him prior to the
capital nurder, Henderson was not a follower, was al ways aware of
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what he was doing and why he did it, and wote rational letters of
restitution to his crime victins.
Finally, the State asserts that Henderson failed to nake a

prima facie showing that his alleged nental retardation onset

bef ore age 18.

As we noted earlier, neither party presented us with a
conplete transcript of the testinony presented at the state court
hearing. Henderson offered sel ected excerpts supporting his claim
of retardation, but the State did not provide any evidence to
support the assertions in its brief. Based on the limted
materials available to us, we conclude that Henderson has made a

prima facie showi ng of nental retardation. W therefore grant his

nmotion for authorization to file a successive habeas petition.
1]

W note that, wunless the doctrine of equitable tolling
applies, Henderson’s successive petition is tinme-barred. See 28
US C § 2244(d)(1). Al though the parties have briefed that
guestion, we have concluded that, under the circunstances of this
case, it is premature for us to address it. W therefore |eave it
for the district court to deci de whet her Henderson’'s case presents
the “rare and exceptional circunstances” that would entitle himto

the benefit of equitable tolling. See In re Hearn, 389 F.3d 122

(5th Gr. 2004); Inre Wlson, 442 F.3d 872, 878 (5th Cr. 2006);

In re Salazar, 443 F.3d 430 (5th GCr. 2006).

|V
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For the foregoing reasons, Hender son’ s motion  for
authorization to file a successive federal habeas petition is

GRANTED.



