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EDI TH H JONES, Chief Judge:

Three appellants seek to represent a class of uninsured
patients who received treatnent from Appellee OCchsner dinic
Foundation (“QOchsner”) during a period of at |east ten years. The
district court denied class certification. Finding no reversible
error of fact or law in the court’s careful and thorough

consideration of this case, we affirm See Mal donado v. Cchsner,

237 F.R D. 145 (E D. La. 2006). Qur opinion highlights the

essential grounds for affirmance.



. BACKGROUND

Appel l ants received nedical treatnment from Cchsner, a
non-profit corporation receiving tax exenptions under 26 U S. C
8 501(c)(3) and LA Rev. STAT. 8§ 47:287:501, at a tinme in which they
wer e uni nsured. They were then billed Cchsner’s standardi zed
“chargemaster”! rates for their care. Because Ochsner offers
di scounts from the standardized rates to patients with private
i nsurance plans, Medicare, or Medicaid, Appellants claimthat the
undi scount ed charges are unreasonabl e.

Appel lants sued GOchsner and the Anerican Hospital
Association (“AHA’) in state court, alleging nunerous state |aw
causes of action, including breach of contract. Appellants allege,
for instance, that by chargi ng unreasonabl e rates, Ochsner vi ol ated
the contract entered into between Ochsner and the state of
Loui si ana when Cchsner accepted tax exenptions as a charitable
or gani zati on. Appel lants further contend that Ochsner violated
articles 2053 and 2055 of the Louisiana Cvil Code, which require

charges in open price contracts to be equitable. See Ginaldi

Plunbi ng & Heating Co. v. Doucette, 414 So. 2d 832, 833 (La. App.

1982).
The defendants renoved the case to federal court, where
AHA was voluntarily dism ssed. Appel l ants then sought class

certification under Federal Rules of Civil Procedure 23(b)(2) or

1 The “chargenaster” is an exhaustive and detailed price list for each

of the thousands of services and itens provided by Cchsner
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(3). The proposed class would be conposed of: all persons who
received any form of health care treatnment and were charged an
undi scount ed anmount for the services at Cchsner from Septenber 1
1993, through the date of commencenent of class notice or entry of
j udgnent and who were uninsured at the tinme of treatnent.” After
a hearing and briefing, the district court denied Appellants’
motion for class certification. This court subsequently granted
Appel l ants’ petition for permssion to appeal. See FED. R CQv. P
23(f).
1. DI SCUSSI ON

This court reviews a district court’s denial of class

certification for abuse of discretion. Bell Atl. Corp. v. AT&T

Corp., 339 F.3d 294, 301 (5th Gr. 2003). “Inplicit in this
deferential standard is a recognition of the essentially factual
basis of the certification inquiry and of the district court’s
i nherent power to manage and control pending litigation.” 1n re

Monunental Life Ins. Co., 365 F.3d 408, 414 (5th Gr. 2004) (quoting

Allison v. Ctgo Petroleum Corp., 151 F.3d 402, 408 (5th Gr.

1998)). We review de novo whether the district court applied the
correct |egal standards. |d.
To obtain class certification, parties nust satisfy Rule

23(a)’ s four threshold requirenents, as well as the requirenents of



Rule 23(b)(1), (2), or (3). See Anthem Prods., Inc. v. Wndsor

521 U. S. 591, 613-14, 117 S. . 2231, 2245 (1997). The party
seeking class certification bears the burden of establishing that

Rule 23 is appropriate. O Sullivan v. Countrywi de Hone Loans

Inc., 319 F.3d 732, 737-38 (5th Cr. 2003). The district court
must “conduct a rigorous analysis of the Rule 23 prerequisites
before certifying a class.” 1d. at 738 (internal quotation marks
omtted).

A, Rule 23(a)

Rule 23(a) requires initially that the proposed class
representatives denonstrate nunerosity, commonality, typicality,
and adequacy of representation. Feb. R CQv. P. 23(a). The district
court found that Appellants generally satisfied this burden, see
Mal donado, 237 F.R D. at 148-49, and Cchsner focuses its appeal on
Rule 23(b)’'s requirenents.? W will assunme arquendo that

Appel l ants neet the Rule 23(a) requirenents. See Allison, 151 F. 3d

at 411 n. 2.
B. Rule 23(b)(2)
Cl ass certification under Rule 23(b)(2) is appropriate if
the requirenents of 23(a) are satisfied and:
the party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby
maki ng appropriate final i njunctive relief or

correspondi ng declaratory relief wth respect to the
cl ass as a whol e.

2 We need not reviewthe district court’s findingthat Mal donado i s not

a “typical” menber or an adequate representative of the proposed cl ass.
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FED. R Qv. P. 23(b)(2). To qualify for class-wde injunctive
relief, class nenbers nust have been harned in essentially the sane
way, and injunctive relief nust predom nate over nonetary damage

clains. Bolin v. Sears, Roebuck & Co., 231 F.3d 970, 975 (5th Cr

2000) . Additionally, the injunctive relief sought nust be

specific. Feb. R Qv. P. 65(d); see also Ala. Nursing Hone Ass’'n
v. Harris, 617 F.2d 385, 387-88 (5th Gr. 1980).

Appel  ants cannot satisfy these standards. |In addition
to nonetary damages, Appellants seek an injunction requiring
Cchsner, in part, to provide themwith “nutually affordable health
care” and to cease and desi st charging them a hi gher anopunt than

that charged to insured patients. See Ml donado, 237 F.R D. at

149- 50. They have failed, however, to identify any way to
determ ne what a reasonable or “nmutually affordable” rate is for
the wde variety of nedical services offered by Cchsner.

The difficulty in specifying exactly what Appel | ants seek
froman injunction highlights the fact that individualized issues

here overwhel m cl ass cohesi veness. See Allison, 151 F.3d at 414.

The anmount patients were charged and the anount that s
“reasonable” for the services they received is necessarily an
individual inquiry that will depend on the specific circunstances
of each class nenber, the tinme frane in which care was provided,
and both Ochsner’s and other hospitals’ costs at that tine.

See Howard v. WIlis-Knighton Med. Ctr., 924 So. 2d 1245, 1263 (La.

App. 2006) (“reasonabl eness of charges inquiry requires individual

5



considerations that may include . . . the patient’s financia

status, the actual hospital services rendered, their custonary
val ue, and the anmount of a recovery froma third party”). O her
vari abl es exist. The discount fromthe chargenaster rate paid by
Cchsner’s insured patients varies w dely dependi ng on the i nsurance
provider and the particular procedure involved.® Simlarly, the
anount paid by the class nenbers thensel ves varies significantly,
as Cchsner offered nunerous di scounts to uninsured patients.* 1In
fact, the vast majority of uninsured patients paid nothing,® maki ng
it uncl ear what they would gain froman i njunction. Appellants are
unable to explain how a court could define or enforce neaningfu

injunctive relief.

Rule 23(b)(2) certification is also inappropriate when
the majority of the class does not face future harm See Bolin,
231 F.3d at 978. Before suit was filed, Ochsner instituted an
automatic thirty-five percent discount to uninsured patients, on
top of the numerous other discounts already provided to uninsured

patients. An injunction prohibiting Ochsner from charging the

8 This is not a case where Cchsner charges one “insured” rate and one

“uni nsured” rate. Cf. Mnunental, 365 F.3d at 412 (insurance conpany charged
bl ack policyhol ders a hi gher prem umthan white policyholders). There is no set
charge to which Appellants can point to as being the “reasonabl e” fee.

4 Anong t hese are “pronpt pay” di scounts, charity care considerations,

di scounts provided during the collection process, service discounts for
di ssatisfied patients, and discounts pertaining to particular treatnents.

5 Approxi mately eighty-three percent of the over 39,000 uninsured
patients treated by Ochsner during the proposed ten-year class period, including
Mal donado, paid nothing for their treatment. Many of the remaining seventeen
percent did not pay the full anmount of the charges.
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“full” chargemaster rate in the future woul d be neani ngl ess, while
an injunction requiring Cchsner to afford the discount that it has
instituted serves no purpose. This situation |eaves nonetary
clains for retrospective danmages predomnant in the case.
Therefore, the “declaratory relief [Appellants] seek serves only to
facilitate the award of danmages,” and Rule 23(b)(2) certification
is inproper.® |d.
C. Rule 23(b)(3)

To gain class certification under Rule 23(b)(3), a
proposed class nust satisfy Rule 23(a), and “[c]ommbn questions
must ‘ predom nate over any questions affecting only individual
menbers’[,] and class resolution nust be ‘superior to other
avail able nethods for the fair and efficient adjudication of the
controversy.’” Anchem 521 U S at 615, 117 S. C. at 2246
(quoting FED. R Cv. P. 23(b)(3)). The predom nance inquiry is
“nore demandi ng than the conmmonal ity requirenent of Rule 23(a)” and
requires courts “to consider how a trial on the nerits would be
conducted if a class were certified.” Bell Atl., 339 F.3d at 301,
302 (internal quotation marks omtted). Addi tionally, the

superiority analysis “requires an understanding of the relevant

6 Pointedly, the naned Plaintiffs are not at risk for future harm

Since she initially received treatnent, Ml donado returned to Cchsner, and,
despite receiving the thirty-five percent discount, has again paid nothing.
Soi gnet has recei ved Medi care coverage since the filing of the suit, and Eiswirth
has swi tched to anot her hospital due to dissatisfaction wi th her Gchsner doctor.
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clains, defenses, facts, and substantive |law presented in the
case.” Allison, 151 F.3d at 419.

This case cannot pass nuster under the Rule 23(b)(3)
criteria, as Appellants present no sensible way to resolve the
di spute on a class-wi de basis. The district court fully expl ai ned
t hese probl ens. W begi n by acknow edgi ng t hat cl ass-w de breaches
of state law are all eged and rai se sone “common” issues of |aw and
fact. Suffice it to enphasize here, however, that given the state
court’s dictate that the reasonabl eness of nedical fees depends on
multiple factors, including the services rendered, patient’s
financial status, and customary fee for simlar services, see
Howard, 924 So. 2d at 1263, it is unlikely Appellants could ever
denonstrate that the chargenaster rates are unreasonable.
Moreover, the court cannot sinply require Ochsner to refund to
uni nsureds the difference between what they paid, if anything, and
what insured patients pai d’ because, as Appellants admt, insured
patients paid a wide variety of discounts from the chargenaster
rates depending on the individual contracts and the specific
procedures involved in their care.® At this level, there is not
one charge for insured patients and one charge for wuninsured

patients, but an array of charges tailored to each patient’s

! Notably, all patients are charged the sanme rate, regardless of
i nsured or uninsured status. What Appellants take issue with is that insurance
conpani es, as well as Medicare and Medicaid, generally are not expected to pay
the full chargenmaster rate.

8 See supra Section |1 (B).



treatnent. In addition, the percentage of the chargemaster rate
paid by an individual insurance conpany nmay vary fromprocedure to
procedure. The fact-specific rather than class-oriented nature of
the clains thus predominates not only at the plaintiffs’ |evel

since two patients’ care and financial circunstances are hardly
ever conparable,® but also in determ ning a “reasonabl e” charge for
each service from anong the nelange of third-party payer
di scounts.® Both the district court here and a Florida district
court that recently rejected a simlar class action persuasively
concl uded that neither predom nance nor superiority are satisfied

in this type of case. See Colomar v. Mercy Hospital, Inc., No.

05- 22409, 2007 W. 1784118, at *8-11 (S.D. Fla. April 11, 2007),;
Mal donado, 237 F.R D. at 152-55.
[11. CONCLUSI ON
For the foregoi ng reasons, Appellants have not satisfied
the requirenents of either Rule 23(b)(2) or (b)(3). The district
court properly denied class certification.

AFFI RVED.

9 See Howard, 924 So.2d at 1263.
10 Toavoidthe latter difficulty, Appellants suggest that a “reasonabl e
rate” consists of a wei ghted average of the anounts pai d by i nsurance conpani es,
Medi care, and Medicaid. Under this approach, contrary to conmpbn sense,
approxi mately half of the i nsurers woul d have negoti ated an “unreasonabl e” rate.
This proposal also ignores that the court would still need to calculate this
aver age anmount for each of the countless nunber of procedures and conbi nation of
procedures class nenbers received. Simlarly, Appellants’ enphasis on the
thirty-five percent di scount Ochsner now gi ves uni nsured patients is unavailing.
The fact that Gchsner has voluntarily chosen to give patients a di scount, perhaps
inadesire to receive sone conpensation for its services, in no way proves that
it was legally obliged to give the across-the-board fee reduction
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