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Before KING H G3 NBOTHAM and SM TH, G rcuit Judges.
H G3 NBOTHAM Circuit Judge:

Harol d Harris was convicted, inter alia, of carrying a firearm
during and in relation to a drug trafficking offense in violation
of 18 U S.C 8§ 924(c). He chall enges the district court’s jury
instructions and the sufficiency of the governnent’s evidence. W
affirm

A

Harold Harris was pulled over for speeding and then arrested

for driving with a suspended |icense. In his right pocket,

officers found a 3 ock Mdel 27, .40 caliber handgun. It had a



ni ne-round nmagazi ne wi th one round chanber ed. In his | eft pocket,
of ficers found forty-eight individually-wapped foils of heroin, a
total weight of 0.672 grans.

Harris was indicted with (1) possession of firearm by a
felon,! (2) possession with intent to distribute heroin,? (3)
carrying a firearmduring and in relation to a drug trafficking
of fense,® and (4) possession with intent to distribute cocaine
base.* He pleaded guilty to the first charge and was convicted on
the remaining three.

The district court sentenced Harris to concurrent 33-nonth
terms on the two drug-possession counts and on the firearm
possession count. This was to be followed by a consecutive 60-
mont h sentence on count three, carrying a firearm during and in
relation to a drug trafficking offense. Harris appeals only his
conviction on count three.

B

Harris first contends that the district court erred in

refusing to give a requested jury instruction. W& review such
decisions for abuse of discretion. W wll reverse if the
requested instruction “is substantially correct; was not

118 U.S.C. § 922(g)(1).
221 U.S.C § 841(a)(1).
318 U.S.C. § 924(c)(1).

421 U.S.C. 8§ 841(a)(1).



substantially covered in the charge as a whole; and if the om ssion
of the requested instruction seriously inpaired the defendant’s
ability to present a given defense.”®

Harris contends that the jury instruction allowed the jury to
convict him for sinply carrying a firearm “during” — but not
necessarily “in relation to” —a drug trafficking offense. The
rel evant statue of conviction puni shes “any person who, during and
inrelation to any . . . drug trafficking crime . . . carries a
firearm?”® The district court adopted our pattern jury
instructions and instructed the jury as foll ows:

Title 18, United States Code, Section 924(c)(1), nmakes it

a crine for anyone to use or carry a firearmduring and

inrelation to a drug trafficking crine.

For you to find the defendant guilty of this crinme, you

must be convi nced that the Governnent has proved each of

the foll owi ng beyond a reasonabl e doubt:

First: That the defendant commtted the drug trafficking
crinme as alleged .

Second: That the defendant knowi ngly used or carried a
firearmduring and in relation to his alleged conm ssi on
of a drug trafficking crine.

To prove the defendant “carried” a firearm the
Governnent nust prove that the defendant carried the
firearmin the ordi nary neani ng of the word “carry,” such
as by transporting a firearm on the person or in a
vehicle. The defendant’s carrying of the firearmcannot
be nerely <coincidental or unrelated to the drug
trafficking crine.

SUnited States v. Cain, 440 F.3d 672, 674 (5th Cr. 2006).

618 U.S.C. § 924(c)(1).



By “in relation to,” neans that the firearm nust have
sone purpose, role, or effect with respect to the drug
trafficking crine.
In place of this final paragraph, Harris proposed the foll ow ng
addi ti on:

Mere proximty of the firearm and the drugs is not

enough. To prove that the defendant carried the firearm

“during and in relation to” the drug trafficking crine,

the governnment nust prove that the firearm had sone

purpose or played sone role in the drug trafficking

crinme.
Harris argues that the absence of this instruction seriously
underm ned his defense. W disagree.

First, the district court’s jury instructions correctly
defined the term*®“in relation to” to nmean that “the firearm nust
have sone purpose, role, or effect wth respect to the drug
trafficking crine.” W disagree with Harris’s contention that the
word “effect” allows the jury to convict on insubstantial evidence
of a relationship between the gun and the drug offense. The term
“effect” neans that the gun nust have a “result” with respect to
the drug trafficking offense.” This definition is supported by our
case | aw. 8

Second, the prosecutor’s closing argunent never suggested

otherwi se. During his close, the prosecutor rem nded the jury that

t he gun nust have had “sone purpose, role, or effect wwth regard to

’See AMER CAN HERI TAGE DicTi ONARY 439 (2d ed. 1982).

8United States v. Brown, 161 F.3d 256, 259 (5th Gir. 1998) (en banc);
United States v. Fike, 82 F.3d 1315, 1328 (5th G r. 1996).

4



the drug trafficking crine.” This was iterated by defense counsel,
who again remnded the jury that “[t] hey were suppose to prove in
relation to or in furtherance of a drug trafficking crime. They
have not done it.”

Finally, the pattern jury instruction nakes clear that sinple
possession of a gun during a drug trafficking offense is not
enough. The jury here was instructed that “[t]he defendant’s
carrying of the firearmcannot be nerely coincidental or unrelated
to the drug trafficking crine.” Based on these three
consi derations, we conclude that Harris’s proffered instructi on was
substantially covered in the charge as a whol e.

C

Harris next contends that his conviction should be reversed
nevert hel ess because there is insufficient proof that he carried
the firearm®“in relation to” his drug trafficking offense. Again
we di sagr ee.

In evaluating the sufficiency of the evidence, we view the
evidence in the |ight nost favorable to the governnent and resol ve
guestions of credibility in favor of the jury's verdict.® The
evidence is sufficient to support the jury's verdict if a rational
trier of fact could have found beyond a reasonable doubt the

essential elenents of the charged crine.

SUnited States v. Hernandez-Pal acios, 838 F.2d 1346, 1348 (5th Grr.
1988).

jackson v. Virginia, 443 U.S. 307, 313 (1979).

5



The original version of section 924(c) prohibited “carrying a
firearm unlawfully during the conm ssion of the felony.”! Two
years | ater, Congress anended the statutory clause to its current
form which requires “carrying afirearmduring and inrelationto”
an offense. ? This anendnent was intended to “preclude [the
statute’s] application in a situation where [a weapon’ s] presence
played no part in the crine.”'® 1In construing this amendnent, we
have expl ained that “under the current version of section 924(c),
the governnent is shouldered with the burden of establishing sone
relati onship between the firearm[the defendant] possessed and the
predi cate drug trafficking offense.”

Yet we have allowed the jury to infer this relationship where
the crimnal circunstances permt. I ndeed this court has never
vacated a conviction for “carrying a firearnf based on i nsufficient
evidence of a relationship between the gun and the drug offense.
In Wlson, for exanple, we cautioned that “sonething nore than
strategic proximty of drugs and firearns is necessary to honor

Congress’ concerns.”®™ W affirnmed neverthel ess the defendant’s

1118 U.S.C. 924(c) (1982) (enphasis added); see also United States v.
Wl son, 884 F.2d 174, 176 (5th Gr. 1989).

1218 U.S. C. 924(c) (1984) (enphasis added).

135 Rep. No. 225, 98th Cong., 2nd Sess. 314 n.10 (1983), reprinted in
1984 U. S. Code Cong. & Adnmin. News 3182, 3492 n.10; see also WIlson, 884 F.2d
at 176.

14W 1l son, 884 F.2d at 177.

Wl son, 884 F.2d at 177.



convi ction under 924(c), concluding that the jury reasonably could
have inferred the “in relation to” elenent based on both the
evi dence that the defendant reached for his gun when confronted by
the police and the close proximty between gun and drugs.

And, in Raborn, we again affirmed a conviction under 924(c). 15
We hel d that because the defendant actually carried a weapon whil e
engaged i n a drug- manuf acturi ng conspiracy, a jury coul d reasonably
conclude that the weapon was carried in relation to, and for
protection during, his drug trafficking crinme.?t’

Harris attenpts to distinguish these cases. He argues that
the jury’s inference of a relationship between the firearmand the
predi cate drug trafficking of fense was basel ess because, unlike the
def endant s di scussed above, he was not, when arrested, engaged in
selling or manufacturing drugs, the sort of dangerous activities
for which .40-caliber protection is needed. He points out that
his drug crinme was nere possession, fromwhich an inference of an
intent to distribute was nade. !®

But from these circunstances —a gun in one pocket and a

distributable quantity of drugs in the other —a rational jury

®United States v. Raborn, 872 F.2d 589, 595 (5th Gir. 1989).
7 4.

¥n United States v. Reyes, we affirmed a 924(c) conviction where the
predicate of fense was nmerely possession with intent to distribute. 102 F.3d
1361 (5'" Cir. 1996). Reyes was arrested at a G eyhound bus station,
attenpting to ship a suitcase containing two pounds of marihuana and fifteen
firearnms. |In Reyes, however, the defendant challenged only the sufficiency of
the “carrying” elenent, not the “in relation to” elenent.

7



coul d have found beyond a reasonabl e doubt that Harris was carrying
the A ock for protection. This inference of protection provides
“sonet hing nore than strategic proximty of drugs and firearns” and
honors the Congressional concerns nmanifested by the “in relation

to” element. Harris’s judgnent of conviction is AFFI RVED



