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Plaintiffs - Appellees
V.
FRED SI EGEL, Etc; ET AL

Def endant s

FRED SI EGEL, al so known as M chael Siegel, also known
as M chael Fred Siegel

Def endant - Appel | ant

PATRI CK B LANDRY; DOROTHY A LANDRY; LI NDA L DOMNER;
HUNT B DOMNER

Plaintiffs - Appell ees

V.

M CHAEL F SI EGEL, Etc; ET AL
Def endant s

M CHAEL F SI EGEL, also known as Fred Siegel
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Before KING WENER, and OAEN, Crcuit Judges.
KING Circuit Judge:

Def endant - appel | ant M chael F. Siegel appeals the district

court’s order vacating an arbitration award in his favor.

Ve
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REVERSE and REMAND for further proceedings.
| . FACTUAL AND PROCEDURAL BACKGROUND

Dai n Rauscher, Inc. (“DR’) enployed defendant-appel |l ant
M chael F. Siegel (also known as Fred Siegel) as a stock broker.
In 1997, plaintiffs-appellees Linda and Hunt Downer (together,
“t he Downers”) opened a brokerage account with DR and executed an
asset managenent agreenent, which stated “[t]he client
under st ands, acknow edges and agrees that”:

(a) ALL CONTROVERS| ES WHI CH MAY ARl SE BETWEEN
THE CLI ENT AND [ RAUSCHER PI ERCE REFSNES
(“RPR’)],[41 |ITS OFFICERS, DI RECTORS,
AGENTS, REPRESENTATI VES OR EMPLOYEES,
PRESENT OR FORMER, CONCERNI NG ANY ACCOUNT
MAI NTAI NED BY THE CLIENT WTH RPR  ANY
TRANSACTI ON | NVOLVI NG RPR AND THE CL| ENT,
REGARDLESS OF WHETHER SUCH TRANSACTI ON
OCCURRED | N THE CHO CE ACCOUNT OR ANOTHER
ACCOUNT, OR THE CONSTRUCTI ON, PERFORMANCE
OR BREACH OF THI'S OR ANY OTHER AGREENMENT
BETWEEN THE CLIENT AND RPR~ WHETHER
ENTERED | NTO PRI OR, ON, OR SUBSEQUENT TO
THE DATE HEREOF, SHALL BE DETERM NED BY
ARBI TRATION TO THE FULL EXTENT PROVI DED
BY LAW ACCORDI NGLY, BOTH RPR AND THE
CLIENT ARE WAIVING THEIR RESPECTIVE
RIGHTS TO SEEK REMEDIES IN COURT,
| NCLUDI NG, AMONG OTHER THI NGS, THE RI GHT
TO A JURY TRIAL.

Plaintiffs-appellees Patrick and Dorothy Landry
(collectively, “the Landrys”) signed an asset nanagenent
agreenent with an identical arbitration clause when they opened a
br okerage account with DR in early 1998. Siegel, as an agent of
DR, served as a stock broker for the Landrys and the Downers
(collectively “the plaintiffs”).

I n Novenmber 1997, the Downers transferred $300, 000 from

1 DR is the successor-in-interest to RPR
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their DR account directly to an account of World Environnent al
Technologie (“WET”), allegedly at Siegel’s suggestion. The
Landrys al so allege that they were persuaded by Siegel to invest
$100, 000 fromtheir DR account in WET.

I n 2002, unhappy with the failure of their WET investnents,
the Landrys and the Downers filed separate actions in Louisiana
state court against nultiple defendants including Siegel?
al | egi ng, anong other things, fraud in the inducenent of both the
i nvestments and account agreenents and viol ations of the
Securities Exchange Act of 1934 and NASDAQ rul es of conduct. The
defendants renoved the actions to federal court. These cases
were |ater consolidated. The plaintiffs filed additional rel ated
suits in state court, which were renoved and consolidated with
the | ead case.

The defendants noved to stay the actions pending
arbitration, but the Downers contested the arbitrability of the
di spute. The district court stayed the actions pending
arbitration and deni ed the Downers’ notion concerning
arbitrability. Throughout the next two years, the plaintiffs
attenpted nunerous tines, albeit unsuccessfully, to have the
arbitration panel dismss the arbitration proceeding and to
ot herwi se have the district court |ift its stay and return the
case to the active docket.

Siegel initiated an arbitration, seeking a declaratory
judgnent that he was not liable to the plaintiffs. The

plaintiffs filed a counterclaimagainst Siegel in the

2 Siegel is the only defendant involved in this appeal.
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arbitration, alleging the sane m sconduct and requesting the sane
relief as they had in the district court action. The arbitration
panel ultimately dismssed the plaintiffs’ clainms based on
prescription.

On the plaintiffs’ notion, the district court vacated the
arbitration award, holding that (1) because the investnents in
VET were private investnents between Siegel and the plaintiffs,
they were not subject to the arbitration agreenent and (2) given
the repeated challenges to the arbitrability of the disputes at
issue, the plaintiffs had not waived their right to challenge the
arbitration. Siegel, who filed a notion to confirmthe
arbitration award, now appeal s.

1. DI SCUSSI ON

We review the district court’s decision to vacate an

arbitration award under a de novo standard, deferring greatly to

the arbitration panel’s decision. Kergosien v. GCcean Eneragy,

Inc., 390 F.3d 346, 352 (5th Cr. 2004). Pursuant to the Federal
Arbitration Act (“FAA’), a district court’s ability to set aside
an arbitration award is limted to four grounds. 9 U S. C

8§ 10(a). Only one of those grounds is applicable in this case,
that is, whether the “arbitrators exceeded their powers, or so

i nperfectly executed themthat a nmutual, final, and definite
award upon the subject matter submtted was not made.” |d.

§ 10(a)(4).

[A] district court’s review of an arbitration award is

extraordinarily narrow. Kergosien, 390 F.3d at 352 (quoting

Prestige Ford v. Ford Deal er Computer Servs., Inc., 324 F.3d 391,
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393 (5th Gr. 2003)) (brackets in original). A presunption of
arbitrability exists which requires the court to decide in favor
of arbitration when “the scope of an arbitration clause is fairly

debat abl e or reasonably in doubt.” Mar-Len of La., Inc. v.

Par sons- G | bane, 773 F.2d 633, 635 (5th Gr. 1985). “The weight

of this presunption is heavy: arbitration should not be denied
‘unless it can be said with positive assurance that an
arbitration clause is not susceptible of an interpretation that
could cover the dispute at issue.’” |1d. at 636 (quoting Wck v.

Atl. Marine, Inc., 605 F.2d 166, 168 (5th G r. 1979)).

A reasonable interpretation of the arbitration clause in the
i nstant case supports a conclusion that the clause covers the
di spute. Although the district court held that the plaintiffs’
dispute is with Siegel in his individual capacity and is not
subject to the arbitration clause in the agreenent between the
plaintiffs and DR, “[w] hether a claimis subject to arbitration

depends on the contractual |anguage.” Deputy v. Lehnman Bros.,

Inc., 345 F.3d 494, 513 (7th Cr. 2003). The text of the cl ause
in the instant case does not |imt the circunstances to which it
applies to those that fall wthin the scope of the enpl oyee’s
enpl oynent. Rather, the arbitration clause provides:

ALL CONTROVERSI ES VWHI CH MAY ARI SE BETWEEN THE

CLIENT AND RPR, |ITS OFFICERS, D RECTORS

AGENTS, REPRESENTATI VES OR EMPLOYEES, PRESENT

OR FORMER, CONCERNI NG ANY ACCOUNT MAI NTAI NED

BY THE CLIENT WTH RPR . . . SHALL BE

DETERM NED BY ARBI TRATI ON

The broad | anguage of this clause covers all controversies

between the plaintiffs and former or current enployees of DR

concerning any account the plaintiffs maintained at DR Here,
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because the WET investnents were nmade from funds deposited in the
plaintiffs’ DR accounts, one reasonable interpretation of the
clause is that these clains concerned the Downers’ and the
Landrys’ accounts. The plaintiffs cannot maintain their
underlying action w thout discussing the asset managenent
agreenent and why Siegel was in charge of their noney. The
presunption of arbitrability dictates that the court find in
favor of arbitration because there is an interpretation of the
cl ause which covers the clainms in this case. That there are
other interpretations which could |ead to a conclusion that the
clains involve a private investnent outside the scope of the
arbitration clause does not require vacation of the arbitration
award. “[I]f there is anbiguity as to whether an arbitrator is
acting wwthin the scope of his authority, that anmbiguity nust be

resolved in favor of the arbitrator.” Am Eagle Airlines, Inc.

v. Airline Pilots Ass’'n, 343 F.3d 401, 405 (5th Gr. 2003).

Accordingly, the arbitration panel did not exceed its powers, and
the district court inproperly vacated the arbitration award.

Qur conclusion is consistent with decisions of other
circuits that have found other fraud clainms to be arbitrable
under simlar arbitration agreenents. For exanple, in Fazio v.

Lehman Brothers, Inc., the plaintiffs’ broker had m sappropri ated

at least $54 mllion of his clients’ noney. 340 F.3d 386, 391
(6th Cr. 2003). The plaintiffs sued the brokerage firnms for
whi ch their broker had worked over the course of his career, and
the defendants noved to stay the proceedi ngs and conpel

arbitration based on an arbitration clause materially simlar to
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the one involved here.® |d. at 391-92. The Sixth Crcuit,
di sagreeing with the district court’s determ nation that the
clains were outside the scope of the arbitration agreenents, held
that the clains concerning the broker’s fraudul ent conduct were
within the scope of the arbitration agreenent because “[t]he
| awsuit by necessity must describe why [the broker] was in
control of the plaintiffs’ noney . . . . The plaintiffs
therefore cannot maintain their action without reference to the
account agreenents, and accordingly, this action is covered by
the arbitration clauses.” 1d. at 395. On another claimfor
fraudul ent acts by the sanme broker involving the sanme arbitration
provision as in Fazio, the Seventh GCrcuit agreed that the
“clains clearly fell wthin the scope of this arbitration clause
because they all related to [the plaintiff’s] ‘accounts,
transactions or agreenents.’” Deputy, 345 F.3d at 513.

The plaintiffs assert that the contract should be
i nval i dated because of the alleged fraudul ent inducenent, in
essence arguing that there was never a binding contract because
t hey woul d not have entered into the transaction if they had not
been msled by Siegel. This argunent is beside the point. Even
if this contract had been induced by fraud, the arbitration

clause is enforceable unless the plaintiffs were fraudulently

3 The arbitration clause at issue in Fazio, provided that
“[alny controversy arising out of or relating to any of ny
accounts, to transactions with you for nme, or to this or any
ot her agreenent or the construction, performance or breach
thereof, shall be settled by arbitration.” 340 F.3d at 392.
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i nduced into agreeing to the arbitration clause itself.* Prim

Paint Corp. v. Flood & Conklin Mg. Co., 388 U S. 395, 403-04

(1967). The district court cannot consider general clains of
fraud in the inducenent of the contract. 1d. The plaintiffs’
fraud argunent focuses on the nature of the WET investnent. At
no point do the plaintiffs’ fraudul ent i nducenent clains focus on
the arbitration clause itself. Accordingly, the plaintiffs’
argunent that the contract should be vitiated on fraudul ent
i nducenment grounds also fails.?®
[11. CONCLUSI ON

For the foregoing reasons, the judgnent of the district

court is REVERSED, and this case is REMANDED for confirmation of

the arbitrati on award

4 |In Prima Paint Corp. v. Flood & Conklin Mg. Co., the
Suprene Court stated that:

[I]f the claimis fraud in the inducenent of
the arbitration clause itself—an issue which
goes to the ‘nmaking’ of the agreenent to
arbitrate—the federal court may proceed to
adj udicate it. But the [Federal Arbitration
Act’s] statutory | anguage does not permt the
federal court to consider clainms of fraud in
the i nducenent of the contract generally.

388 U.S. 395, 403-04 (1967).

5> Siegel also argues that the plaintiffs waived their right
to contest the arbitrability of the clains. W decline to reach
the wai ver issue because even if, as the plaintiffs argue, they
did not waive that objection, the clains are subject to the
arbitration clause.



