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In this appeal, relating broadly to the marketing of “Lights”
cigarettes, we consider the pre-enptive scope of the Federal
Cigarette Labeling and Advertising Act (“the Labeling Act”), 15
US C 8§ 1331 et seq.. The appellants (“Manufacturers”), Brown &
Wl ianmson Tobacco Corporation (“Brown & WIIlianson”) and Philip
Morris, Inc. (“PM USA’), challenge the district court’s partia
deni al of their notion for summary judgnent. Manufacturers contend
that the district court erred when it ruled that the Labeling Act
does not expressly pre-enpt the Plaintiffs’ state |aw clains for
redhi bition, breach of express and inplied warranties, and
fraudul ent m srepresentati on and conceal nent. Furt hernore, they
argue that the district court erred when it declined to apply the
doctrine of inplied conflict pre-enption to the Plaintiffs’ state
law clains. W hold that the district court erred in finding that
Plaintiffs’ clains, as presented at sunmmary judgnent, are not
expressly pre-enpted by the Labeling Act. Consequent|ly we reverse
and remand, directing the district court to enter a judgnent
dismssing all clains with prejudice.

| .

On March 28, 2003, Plaintiffs filed their Petition for Danages
agai nst PM USA, asserting clains under the Louisiana Unfair Trade
Practices and Consuner Protection Act (“LUTPA’) and for
redhi bition, breach of express and inplied warranties, and
fraudul ent m srepresentati on. Plaintiffs clained that they were
decei ved by the conpany’s marketing into believing that snokers of
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light cigarettes consune lower tar and nicotine, and that |ight
cigarettes are safer than “regular cigarettes.” On April 24, 2003,
Plaintiffs filed their Petition for Danages against Brown &
WIllianmson, alleging the sane clains. Plaintiffs seek to represent
a worl dw de cl ass of persons who purchased at | east a single pack
of defendants’ |ight cigarettes (“Lights”) in Louisiana since 1971.
They seek to recover “econom c danmages” as neasured by “the
di fference between the val ue the product woul d have had at the tine
of sale if the representations about them had been true and the
actual value to the consuner of the product in question,
considering the true nature of the product.” Plaintiffs do not
claim that they have been injured by snoking and do not seek to
recover for any illnesses allegedly caused by Lights.

The Manufacturers renoved the respective cases to federa
court, and noved for sunmary judgnent, arguing that Plaintiffs’
clains are barred by express and inplied pre-enption. The
Manuf acturers al so argued that the LUPTA clains were barred by La.
Rev. Stat. Ann 8§ 51:1406(4), which exenpts fromliability under the
LUPTA “[a]lny conduct that conplies wth section 5(a)(1l) of the
Federal Trade Comm ssion Act [15 U . S.C 45(a)(1)].”

On August 13, 2005, the district court granted sunmary
judgnment with respect to Plaintiffs’ LUTPA claim agai nst PM USA,
but rejected PMUSA s express pre-enption argunents with respect to
the remaining clains. On Septenber 14, 2005, the district court
entered the sane order with respect to Brown & WIIianson. The
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Manuf acturers noved for reconsideration, arguing that the district
court had not addressed their conflict pre-enption argunent and
that reconsideration was appropriate in the light of Watson v.

Philip Morris Cos., 420 F.3d 852 (8th G r. 2005). On Decenber 2,

2005, the court denied reconsideration and certified its pre-
enption rulings for interlocutory appeal under 28 U.S.C. § 1292(b).
We grant ed Manufacturers’ petitions for revi ewand consolidated the
cases.

This appeal presents questions of |law that are reviewed de

novo. Hart v. Bayer Corp., 199 F.3d 239, 243 (5th Gr. 2000)

(“This court reviews de novo a district court’s conclusions on

questions of law. ”); Frank v. Delta Airlines Inc., 314 F.3d 195,

197 (5th Cr. 2002) (“Preenption by federal |law of a common | aw
cause of action is a question of |aw reviewed de novo.”).
1.

The WManufacturers’ pre-enption clainms nust be considered
against the backdrop of a long history of federal cigarette
advertising regulation.! In 1964, the Surgeon GCeneral issued a
report concluding that snoking causes |ung cancer. Congr ess
responded by enacting the Labeling Act through which it sought to

“establish a conprehensive Federal programto deal with cigarette

! The Manufacturers presented a regulatory history in support
of their notion for sunmary judgnent. Plaintiffs did not dispute
any of the facts relating to the regulatory history, and thus they
are deened admtted. Tenplet v. Hydrochem Inc., 367 F.3d 473, 480
(5th Gr. 2004)(citing Uniform Local Rule 56.2).
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| abel i ng and advertising with respect to any rel ationshi p between
snmoki ng and health.” 15 U.S.C. 8§ 1331. The Act had two stated
goal s: first, to provide the public with adequate information
about “any adverse health effects of cigarette snoking by inclusion
of warning notices on each package ... and in each advertisenent”;
and second, to prevent the national econony frombeing “i npeded by
di verse, nonuni f orm and confusing <cigarette |abeling and
advertising regulations....” 1d. To pronote these dual goals,
Congress specified the precise warning that manufacturers nust
place on all packages and forbade any other state regulation
requiring any other “statenent relating to snoking and health ..
on any cigarette package.” Pub. L. No. 89-92 § 5(a). In 1969
Congress anended the Labeling Act to “expand[] the pre-enption
provision with respect to the States, and at the sane tine,
allow] the FTCto regul ate cigarette advertising.” This anmendnent
precluded states from inposing any “requirenent or prohibition
based on snoking and health ... with respect to the advertising or
pronotion of any cigarettes.”

In 1966, the FTC developed its own testing nethod (“FTC
met hod”) and nade it the official test for tar and nicotine |evel
measurenents. The test is conducted by a nmachi ne that snokes every
cigarette in the sane manner. Beginning in 1967, all advertised
tar and nicotine yields had to be substantiated by the FTC net hod.
The FTC is aware that the test nethod does not neasure the actual
amount of tar and nicotine that snokers receive, but has concl uded
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that the test provides a reasonably standardized nethod of
presenting tar and nicotine yields in a way that can be readily
understood by the public. 1In 1970, the FTC accepted an agreenent
from the manufacturers, in lieu of rulemaking, that vyield
measurenents be disclosed in all non-permanent advertising in a
st andardi zed form The FTC has repeatedly reevaluated the FTC
met hod, but has thus far chosen not to nodify it because (1)
epi dem ol ogi cal studi es showthat persons who snoke cigarettes with
| ower tar as neasured by the FTC nethod are less likely to get
snoki ng-rel at ed di seases than those snoki ng hi gher tar cigarettes;
and (2) it concluded that the only way to avoi d consuner confusion
was to continue to rely on a single, uniformtesting standard.
Since the adoption of the FTC nethod, the FTC has directed
that any representations about tar and nicotine neasurenents nust
be substantiated by FTC nethod results. Follow ng an enforcenent
action agai nst a manufacturer for stating that certain brands were
“l'ower” in tar when the claim was not substantiated by the FTC
met hod, the FTC declared that it would permt use of descriptive
terms, i.e., “light” or “lowtar,” if their use was substanti ated

by FTC nethod results. The FTC has defined low tar cigarettes as

those that neasure 15 mlligrans or less of tar, per the FTC
met hod. In 1992, the FTC l|aunched an investigation focused
specifically on whether terns like “lights” or “low tar” were

decepti ve and shoul d be banned and reaffirnmed that such terns were
not deceptive if substantiated by FTC nethod results. [In 1997, the
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FTC reopened its investigation of whether the term “Lights” is
deceptive to consuners and whether a new nethodol ogy should be
adopted, but no conclusion has been reached. Despite the
apparent|y acknow edged weaknesses in the FTC net hod, therefore, it
remai ns the federal mandated standard for cigarette testing.
L1l

In the light of the FTC s extensive involvenent in regul ating
cigarette advertising, the Manufacturers argue that the district
court erred in finding that Plaintiffs’ state law clains for
redhi bition, breach of express and inplied warranties, and fraud
are not expressly or inpliedly pre-enpted by the Labeling Act.
Plaintiffs, relying primarily on the Suprenme Court decision in

Cpollone v. Liggett Goup, Inc., 505 U S. 504 (1992), argue that

the Labeling Act does not pre-enpt all state common |aw cl ai ns.
The treatnent of this particular set of clains presents a question
of first inpression in this circuit.

The pre-enption provision of the Labeling Act provides that:
“[n] o requirenent or prohibition based on snoki ng and heal t h shal
be inposed under State law with respect to the advertising or
pronotion of any cigarettes the packages of which shall be | abel ed
in conformty with the provisions of this chapter.” 15 U S C
81334(b). In G pollone, the Suprenme Court considered the extent to
which this provision pre-enpted state common | aw acti ons agai nst
cigarette manufacturers. 505 U. S at 521. Concl udi ng that
Congress did not intend to exclude all common |aw clains fromthe
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reach of the statute’'s pre-enption provision, and noting the
“strong presunption against pre-enption,” id. at 523, a plurality
of the Court held that in determ ning whether a particular claimis
pre-enpted, the court nust “ask whether the |egal duty that is the
predicate of the comon-law danmages action constitutes a
‘requirenment or prohibition based on snoking and health’
i nposed under State law with respect to ... advertising or
pronmotion ....” |d. at 524. The plurality then applied this test
to each of the petitioner’s clains and concl uded that the 1969 Act
pre-enpted “petitioner’s clains based on a failure to warn and the
neutralization of federally mandated warnings to the extent that
those clains rely on omssions or inclusions in respondents’
advertising or pronotions” but did not “pre-enpt petitioner’s
clains based on express warranty, i ntentional fraud and
m srepresentation, or conspiracy.” 1d. at 531.

The test and the analysis of the state |aw cl ai ns garnered
only four votes.? Although we are not bound to follow a test
supported only by a plurality of the justices, this court has

previ ously adopted the G pollone test in MacDonal d v. Monsanto Co.,

27 F.3d 1021, 1024 (5th Gr. 1994), and we are therefore bound by
our own circuit precedent. G pollone is also widely followed in

other circuits. See, e.q., Riverav. Philip Mrris, Inc., 395 F. 3d

2 Justices Scalia and Thomas would have found all of the
petitioner’s state common |aw clains pre-enpted, G pollone, 505
U S at 544, while Justices Blacknmun, Kennedy, and Souter woul d
have found none of the clains pre-enpted. [d. at 531.
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1142 (9th Cr. 2005); Spain v. Brown & WIlIlianmson Tobacco Corp.

363 F.3d 1183 (11th Gr. 2004); dassner v. R J. Reynolds Tobacco

Co., 223 F.3d 343 (6th Gr. 2000); Philip Mrris 1Inc. V.

Har shbarger, 122 F.3d 58 (1st G r. 1997). The question on appeal,

therefore, is whether the district court erred in finding that none
of Plaintiffs’ state law clains are predicated on a |egal duty,
whi ch constitutes a requirenent or prohibition based on snoki ng and
health inposed under State law with respect to advertising or
pronotion. W address each claimin turn.

A. Redhi bi ti on

Plaintiffs plead redhibition under the Louisiana Gvil Code
Article 2520, et seq., alleging that Lights are defective in
failing to deliver I ess harnful toxins than regul ar cigarettes, and
that had Plaintiffs known of the defect, they would not have

purchased them?® The Manufacturers contend that the redhibition

3 “Redhibition is a civil law action brought on account of
sone defect in a thing sold, seeking to void the sale on grounds
that the defect renders the thing either useless or so inperfect
that the buyer would not have originally purchased it.” Good v.
Altria Goup, Inc., 436 F. Supp. 2d 132, 150 n.27 (D. Me. 2006)
(citing Black’s Law Dictionary 1282 (7th ed. 1999)).

Under the Louisiana Civil Code Article 2520:

The Seller warrants the buyer agai nst
redhi bitory defects, or vices, in the thing
sol d.

A defect is redhibitory when it renders the
thing useless, or its use so i nconveni ent that
it nmust be presuned that a buyer would not
have bought the thing had he known of the
defect. The existence of such a defect gives
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claimis a repackaged “failure to warn” claim They assert that
Plaintiffs’ claimis prem sed on the allegation that the cigarette
manuf acturers failed to disclose, in their labeling and in their
advertising, the alleged “defect” in light cigarettes -- that is
that Lights fail to deliver less harnful toxins than regular
cigarettes. Because liability could have been avoided, had the
manuf acturers further warned consuners of the “defect” in Lights,
the Manufacturers argue that under Cipollone this claimis pre-
enpt ed.

The district court rej ected t he Manuf acturers’
characterization of the redhibition claim noting that defendants
“ignore[] the fact that instead of changing [the] | abeling, [they]
coul d possi bly have designed a light cigarette that would actual ly
deliver less tar and nicotine into the hands of the custoner.” On
this basis, the district court held that:

Plaintiffs are not asking [Defendants] to
change [their] |abeling. Plaintiffs are
seeking an action in redhibition because the
product itself was defective. The FTC nethod
of testing gave lower tar and nicotine

measurenents than what each light cigarette
actually delivered to the human snoker. Hence

a buyer the right to obtain rescission of the
sal e.

A defect is redhibitory also when, wthout
rendering the thing totally wuseless, it
di m ni shes its usefulness or its value so that
it nmust be presuned that a buyer would stil
have bought it but for a |esser price. The
exi stence of such a defect Iimts the right of
a buyer to a reduction of the price.
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the product was not reasonably fit for its
i ntended purpose - to deliver lower tar and
ni coti ne. Because this cause of action does
not inpose a requirenent or prohibition based
on snoking and health wth respect to
advertising or pronotion, it is not preenpted
by the Labeling Act.

The district court’s |language i s not inconsistent wth that of the
plurality in G pollone, which noted that 8 5(b) “does not generally
pre-enpt state-law obligations to avoid marketing cigarettes with

manuf acturing defects or to use a denonstrably safer alternative

design for cigarettes.” Cipollone, 505 U S at 523 (interna
quotation marks omtted). Assumi ng w thout deciding that the

district court accurately determned that the Plaintiffs’® “design
defect” theory is a valid redhibition claim sone redhibition
clains mght survive the pre-enptive reach of the Labeling Act
because the renmedy sought mght not necessarily inplicate
Manuf acturers’ marketing and advertising with respect to the

rel ati onshi p between snoki ng and heal th.*

4 The Manufacturers argue that all redhibition clains are
failure to warn clains. They cite three cases in support of this
proposi tion. In Klemv. E.I. DuPont Nenpburs & Co., 19 F.3d 997
(5th Cr. 1994), the court did find that the plaintiffs’
redhibition claim®“essentially duplicate[s] plaintiffs’ failureto
warn to claint; however, that seens to be howthe plaintiffs framed
their claim not a necessary quality of redhibition clains
generally. 1d. at 1003 (“Plaintiffs contend, in the alternative,
that DuPont had a duty to warn, or not to m slead by inplication
and that the breach of duty sounded i n negligence, redhibition, and
other areas of law'). Simlarly, in Allstate Ins. Co. v. Spectrum
G oup, No. 97-2615, 1998 W 690927 (E.D. La. Cct. 2, 1998), the
pl aintiffs had “abandoned their clai ns for desi gn and manuf acturing
defects, and ... focused on their 1inadequate warnings and
redhibition clains. |d. at *1. 1In the final case, In re A rbags
Product Liability Litigation, 7 F. Supp. 2d 792 (E. D. La. 1998),
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Even accepting the district court’s generous characterization
of the pleadings, however, a review of the record indicates that
the Plaintiffs introduced no summary judgnent evidence in support
of a redhibition claim in the nature of a design defect,

sufficient to create a material issue of fact. See Austin v. WII -

Burt Co., 361 F.3d 862, 866 (5th Cir. 2004) (A “nonnovant, to avoid
summary judgnent as to an issue on which it woul d bear the burden
of proof at trial, nmay not rest on the allegations of its
pl eadi ngs, but nust cone forward with proper sunmary judgnent
evidence sufficient to sustain a verdict in its favor on that
issue.”). At best, Plaintiffs have nade the conclusory allegation
that Lights are defective because the Munufacturers could have
created a cigarette that delivered less tar and nicotine to the
snoker. Yet, they have provided no evidence to suggest that this

is even possible.® W therefore find that Plaintiffs failed to

the court did note that “Plaintiffs contention that the sun visor
war ni ngs were inadequate is weakened and preenpted by Nationa

H ghway Traffic Safety Adm ni stration Regulations....” 1d. at 798.

However, the Court rejected the redhibition clains under a
different test, finding that a reasonably prudent buyer woul d have
been aware of the alleged defect prior to sale. [|d. at 799. I n
short, none of the cited authority provi des concl usive support for
Manuf acturers’ argunent that redhibition clains are necessarily
equivalent to failure to warn cl ai ns; however, we need not decide
this i ssue of Louisiana state | aw here because we di smss the claim
on ot her grounds.

> Their own deposition testinony would actually point to the
contrary conclusion, given that each witness testified to having
changed his or her own snoking behavior in order to receive the
sane levels of nicotine and tar from Lights as they had from
regul ar cigarettes. Plaintiffs offered no evidence to suggest that
Li ghts coul d be designed to defeat such conpensation by snokers.
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meet their burden at sunmary judgnent, and dismss their
redhibition claimw th prejudice.

B. Fr audul ent M srepresentati on and Suppressi on

Plaintiffs pl ead i ntentional m srepresentations or
suppressions as to the true effect of Lights on snokers’ health.
Plaintiffs alleged that the Manufacturers marketed | i ght cigarettes
as being safer than regul ar brands, when in fact they are actually
more harnful. They claim that the Manufacturers’ fraud vitiates
their consent as to the purchase of Lights and therefore that they
are entitled to rescission of all sales of Lights.

The G pollone Court held that some common | aw fraud cl ains are
not pre-enpted by the Labeling Act because they are based on a
general duty not to deceive, not on “snoking and health.” The
Court explained that Plaintiffs’ conceal nent clains were not pre-
enpted to the extent that such clains

rely on a state-law duty to disclose such
facts through channel s of communi cati on ot her
than advertising and pronotion. Thus, for,
exanple, if state |law obliged respondents to
disclose material facts about snoking and
health to an admnistrative agency, 8 5(b)
woul d not pre-enpt a state-|law claimbased on
a failure to fulfill that obligation.

Mor eover, petitioner’s f raudul ent
m srepresentation clains that do arise wth
respect to advertising and pronotion (nost
notably clains based on allegedly false
statenents of mat eri al fact made in
advertisenments) are not pre-enpted by 8§ 5(b).
Such clains are predicated not on a duty
“based on snoking and health” but rather on a
nmore general obligation[,] the duty not to
decei ve.
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C pollone, 505 U S at 528-29. Relying on this |anguage, the
district court held that “Plaintiff’s [sic] clains of fraudul ent
m srepresentation to the extent that they allege a false
representation or conceal nent of material fact are not preenpted by
the Labeling Act.”

Wiile the district court <correctly stated the test for
identifying those fraud clains that survive pre-enption, it erred
in applying this test to Plaintiffs’ clains. After C pollone,
cigarette manufacturers, under certain circunstances, may be held
liable for fraud under state lawfor affirmati ve m srepresentati ons
of material fact or for the concealnent of material facts.
Plaintiffs here have adequately all eged neither.

1.

Plaintiffs’ sole basis for claimng affirmative m sstatenent
inthis case is that the Manufacturers used the FTC approved terns
“l'itghts” and “lowered tar and nicotine” in their |abeling and
advertising to pronote their products. Wiile clainms based on
“fraud by intentional msstatenent” are not pre-enpted because
Congress did not intend to “insulate” manufacturers from state
liability for affirmative lies, G pollone, 505 U S at 529, the
use of FTC- approved descriptors cannot constitute fraud.
Cigarettes |l abeled as “light” and “lowtar” do deliver | ess tar and
ni coti ne as neasured by the only governnent-sancti oned net hodol ogy
for their nmeasurenent. |In fact, the Manufacturers are essentially
forbidden from making any representations as to the tar and
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nicotine levels in their marketi ng about tar that are not based on
the FTC nethod.® The ternms “light” and “lowered tar and nicotine”
cannot, therefore, be inherently deceptive or untrue.

Plaintiffs seemto recognize that assigning liability solely
on the basis of the FTC descriptors would be problematic. They
therefore argue that the descriptors, although accurate under the
FTC nethod, are m sl eading because they suggest that Lights are
| ess harnful than full-flavor cigarettes. The G pollone Court held
that the Labeling Act pre-enpts these “inplied m srepresentation”
clains, which arise fromstatenents or inmagery in marketing that
m sl eadi ngly downpl ay t he dangers of snoking, and thus mnim ze or
otherwi se neutralize the effect of the federal nandated safety
war ni ngs. G pollone, 505 U S. at 527. The Court explained that as

these clains are “predicated on a state-law prohibition against

6 As the Eighth Circuit said in Watson v. Philip Mrris
Conpani es, Inc.:

The FTC has nmade it clear that it has not
found any other testing nethod adequate and
W Il consider advertising to be “deceptive” if
it deviates from the [FTC] Method. In an
advi sory opinion rejecting one conpany’s offer
to advertise a tar |evel higher than the nost
recent [ FTC Method] results, the FTC expl ai ned
t hat consuners could be confused if a conpany
were to advertise tar levels that differed
fromthe published [ FTC Met hod] results. That
statenent, along with others, sent a clear
signal to the tobacco conpanies that they
would risk a deceptive advertising claimif
they failed to advertise tar and nicotine
| evel s in accordance with the [ FTC Met hod].

420 F. 3d 852, 860 (8th Gr. 2005).
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statenents in advertising or pronotional materials that tend to
mnimze the health hazards of snoking,” any “[s]uch

prohibition ... is nerely the converse of a state-|aw requirenent

that warnings be included in advertising and pronotional

materials.” 1d. (enphasis in original).

To hol d that the Manufacturers’ use of the FTC approved terns
relating to the FTC approved neasurenent system constitutes
affirmati ve m sstatenent under State | aw would directly underm ne
the entire purpose of the standardi zed federal |abeling systemand

nmost courts have been reluctant to find liability on this basis.

In Good v. Altria Goup, Inc, 436 F. Supp. 2d 132 (D. Me. 2006),

the district court faced a claimsimlar to that presented here.
The court first noted that except for the use of the FTC

descriptors, the

record ... is devoid of any affirmative
m sstatenment. Thus, the Plaintiffs point to
no ... representation [by the Defendant] about

light cigarettes inconsistent with what the
FTC condoned; no evidence [that the Defendant]
ever affirmed that |ight cigarettes were good
for you, were healthy, or would not cause the
host of physical problens listed on every
package; no evidence that any descriptors [the
Defendant] applied to [its light cigarettes]
contravened what the FTC and Congress knew t he
tobacco conpanies as a group and [the
Defendant] in particular were saying about
these cigarettes.

|d. at 152 (enphasis in original). The court went on to consider
“what is it the Plaintiffs would have had [t he Def endant] say about

light cigarettes that it did not say,” id., and concluded that to
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“respond to Plaintiffs’ concerns, [the Defendant] would have to
tell the public that the FTC Method test, though accurate in the
| aboratory, was inaccurateinreal life,” id., a nessage that would
directly contravene the entire federal <cigarette advertising
schene.

What the Good opinion nmakes clear is that to inpose state
liability on the basis of the Manufacturers’ use of the FTC
mandated terns is necessarily to inpose a state requirenent or
prohibition on cigarette advertising as it relates to the
rel ati onshi p between cigarettes and health. As a California state
court concluded, in considering a simlar set of clains:

While [plaintiffs] insist that their Lights
case does not depend on a finding of whether
the Surgeon GCeneral’s mandated warning is
adequate, logic ... dictates otherw se

because it is obvious that Defendants’ all eged
deception respecting their use of the term

“Light” as part of the brand nanme of
cigarettes that actually contain less tar and
nicotine ... could easily be corrected by

requiring an additional warning on the
packages to the effect that Light cigarettes
can be nore hazardous than regular cigarettes

due to snoker conpensation. Hence, in the
context of the Federally regulated field of
cigarette advertising, the gravanen of

Plaintiffs’ Light claimis that the warnings
mandated by Congress are inadequate wth
respect to Light cigarettes.

In re Tobacco Cases 11, 2004 W. 2445337, at * 21 (Cal. Super. Aug.

4, 2004) (superseded on ot her grounds by I n re Tobacco |1 Cases, 146

P.3d 1250 (Cal. Nov 1, 2006)). See also Dahl v. R J. Reynolds

Tobacco Co., 2005 W. 1172019, at * 11-12 (D. M nn. 2005). But_ see,
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Schwab _v. Philip Mrris USA, Inc., 449 F. Supp. 2d 992, 1294

(E.D.N. Y. 2006) (holding that plaintiffs’ msrepresentation claim
under the Illinois Consumer Fraud Act based on defendants’ use of
the terns “Lights” and “Lowered Tar and N cotine” is “wholly
unrelated to any failure to warn claim and, therefore, not
preenpted.”).

We find the reasoning of the majority of courts conpelling,
and therefore hold that by the express terns of the pre-enption
clause, and under the Court’s test in G pollone, fraudulent
m srepresentation clains based on the wuse of FTC approved
descriptors are pre-enpted.

2.

The G pollone Court also recognized a second category of
unpre-enpted m srepresentation clainms -- those based on fraudul ent
conceal ment of material facts. The Court differentiated between
clains based on failures to disclose through advertising and
mar keti ng, which are pre-enpted, and failures to disclose through
“ot her channels,” which are not. Again, while the district court
recogni zed that sonme conceal nent clains nay avoid pre-enption, it
erred in finding such a claimhere.

I n consi dering fraudul ent conceal nent cl ai ns, nost courts have
held that any state law claim that would require additional
communi cati on between conpani es and consuners i s pre-enpted by the

Labeling Act. Johnson v. Brown & WIllianson Tobacco Corp., 122 F

Supp. 2d 194, 201 (D. Mass. 2000) (holding that any comruni cation
18



froma cigarette manufacturer to the public constitutes adverti sing

or pronotion); Sonnenreich v. Philip Mrris, Inc., 929 F. Supp.

416, 419 (S.D. Fla. 1996) (holding that comunication by cigarette
manufacturers to their custoners of the dangers of snoking is an

advertising or pronotional canpaign); Lacey v. Lorillard Tobacco

Co., 956 F. Supp. 956, 962 (N.D. Ala. 1997) (“[A] claimthat a
def endant has a duty to disclose additional information concerning
cigarette ingredients unavoi dably attacks defendants’ adverti sing

and pronotion”); Giesenbeck v. Am Tobacco Co., 897 F. Supp. 815,

823 (D.N. J. 1995) (“A conpany’s attenpt to notify its mass market
of anything, whether a danger warning or a marketing effort, is
consi dered ‘advertising or pronotion’ under the general usage of
those terns, and a state cannot inpose requirenents on such
activities wthout running afoul of the <clear |anguage of
Ci pollone.”). Because a concealnent claimrelies, by its nature,
on an unfulfilled duty to disclose additional information, it would
seem unavoi dably to i npose a state | aw requirenent as to marketing
and advertising related to snoking and health.

I n advancing their fraudul ent concealnent claim Plaintiffs

rely primarily on Rivera v. Philip Mrris, 395 F. 3d 1142 (9th Cr

2005), in which the NNnth Crcuit held that the plaintiffs’ failure
to warn and fraudul ent conceal nent clains were not pre-enpted by
the Labeling Act. The R vera panel determ ned that Nevada's common
law duty requiring manufacturers to advise consuners of their

products’ dangers does not specify that those disclosures be nade
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t hrough marketing and advertising, and held therefore, that “[a]
trier of fact could find that [the cigarette manufacturer] had an
obligation to warn consuners of the health risks of snoking outside
of packaging, advertising, and pronoting.” [|d. at 1149. Wi | e
noting that many courts had previously held that “any claim
requiring public release or disclosure of information is
necessarily related to advertising and pronotion,” the court
rejected this reading as inconsistent with G pollone and with the
Labeling Act. |d. at 1148-49. The court decided instead that by
preserving sonme comon law clainms, the C pollone plurality
“envisioned continued avenues of research for cigarette
manuf acturers to perform [their duty to comruni cate snoking and
health information] through neans other than the rigorously
control | ed avenues of advertising, pronotion, and packaging.” Id.

We consider this general holding of the R.vera court
unreasonabl e. W cannot accept that the Congress neant to create
a systemin which cigarette manufacturers have the duty both to
conformtheir advertising and marketing to strict federal standards
and simul taneously to undercut these representations through ot her
“means,” as yet undefined. We therefore join the majority of
courts in holding that any state law claim that would require
addi tional conmunication between conpanies and consuners is pre-
enpted by the Labeling Act.

The Ri vera panel al so upheld the fraudul ent conceal nent cl ai m
on the nore limted and specific basis that the defendant could
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have net its state |law obligation to disclose material facts by
maki ng such disclosures to the industry-established Tobacco
I ndustry Research Commttee, analogizing to the Suprene Court’s
exanpl e of an unpre-enpted state | aw obligation to make di scl osures
to a state agency. 1d. at 1149-50. Because the exenption of this
state | aw duty fromthe reach of 85(b) pre-enption finds explicit
support in G pollone, and because di scl osure to the governnent, and
possibly to other entities such as trade organi zati ons, does not
fall within the conmon-sense neani ng of advertising and marketi ng,
to the extent that a fraudul ent concealnent claimrelies on this
type of failure to disclose, it nmay not be pre-enpted. W see no
need to decide this issue at present, however, as Plaintiffs have
not addressed either the source of this obligation under Louisiana
state law, nor its factual underpinnings in their pleadings or in
their brief -- nor are either of these issues discussed by the
district court.

We conclude, therefore, that the district court erred in
finding that Plaintiffs’ claimof fraudulent conceal nent was not
pr e- enpt ed.

C. Breach of Express and Inplied Warranti es

Plaintiffs allege that the Manufacturers mnmarketed 1ight
cigarettes to induce Plaintiffs into believing that in purchasing
them they were avoiding certain health risks. Plaintiffs assert
t hat Manufacturers breached their express and i nplied warranties of
fitness because light cigarettes were not fit for the purpose for
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which they were narketed. The district court concluded that
Plaintiffs express and inpliedwarranty clains were not pre-enpted
by the Labeling Act. Again, we disagree.
1

C pollone indicates that in sonme circunstances, clainms for
breach of express warranty may not be pre-enpted by the Labeling
Act . In reaching this conclusion, the G pollone Court reasoned
t hat :

[While the general duty not to breach
warranties arises under state |aw, t he
particular “requirenment ... based on snoking
and health ... wth respect to the advertising
or pronotion [of] cigarettes” in an express
warranty claimarises fromthe manufacturer’s
statenent in its advertisenents. |In short, a
comon- | aw renedy for a contractual conm t nent
vol untarily undertaken should not be regarded
as a “requirenent ... inposed under State | aw’
within the neaning of § 5(b).

C pollone, 505 U. S. at 526 (alterations in original). Relying on
this | anguage, and without reference to the allegations pled, the
district court concluded that Plaintiffs express warranty claim
was not pre-enpted.

Because the conplaint is not explicit in howits claimavoids
pre-enption, and because the district court provi ded no expl anati on
as to the rel evant Loui siana | aw, nor any di scussi on of the factual
basis of Plaintiffs claim we can only conclude that the
Plaintiffs have failed to properly allege a breach of express
warranty under Louisiana |aw. The record indicates, however, that
the sole basis for this claimis Mnufacturers’ use of the FTC
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sanctioned ternms and neasurenents in their advertising. We
therefore consider as a prelimnary matter whether breach of
express warranty can ever be clainmed on the basis of the
Manuf acturers’ use of these descriptors.

The analysis here mrrors our earlier discussion of the
Plaintiffs’ fraud clains. The use of FTC approved descriptors,
based on the FTC nethod, cannot be inherently deceptive. To
conclude that it is deceptive would be to hold the Manufacturers
liable for the inadequacies of the federal testing nethod, an

outcone other courts have declined to accept. See, e.d., Johnson

v. Philip Mrris, 159 F. Supp. 2d 950, 953 (S.D. Tex. 2001)

(hol ding that “[d] efendants’ warranty ... cannot concei vably extend
to the validity of a governnent sanctioned testing nmethod”); Eiser

V. Brown & WIllianson Tobacco Corp., 2006 WL 933394, at * 7 (Pa.

Super. C. Jan 18, 2006) (manufacturer “did not expressly warrant
that [low tar] cigarettes were a safe alternative to other brands
or that snoking [low tar] <cigarettes reduced the risk of
contracting lung cancer” where it “accurately advertised the fact
that [this brand of cigarettes] was lowest in tar and nicotine

anong all brands tested under the FTC nethod”); Burton v. R J.

Reynol ds Tobacco Co., 884 F. Supp. 1515, 1527-28 (D. Kan. 1995)

(finding that plaintiffs’ evidence did not support their contention
that defendants had expressly warranted that snoking cigarettes
does “not present any significant health consequences.”); Rodarte

v. Philip Morris Co., 2003 W. 23341208 at * 6 (C.D. Cal. June 23,
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2003) (finding that plaintiff failed to allege breach of express
warranty when the only basis of his claimwas that defendant had
mar keted cigarettes as lower in tar and nicotine).

We t hus concl ude that an express warranty claimarising solely
out of the use of descriptors based on the FTC nethod is pre-
enpted. In G pollone, where the plaintiff was permtted to proceed
wth his express warranty claim the plaintiff had produced
advertisenents explicitly stating that there was “proof” that that

brand of cigarettes “never ... did you any harm” C pollone v.

Liggett Goup, Inc., 893 F.2d 541, 549 (3d Cr. 1990). The

defendant in that case was held liable for the additional
representations that it nmade with respect to the safety of its
products, not for its use of the FTC approved descriptors. W
therefore hold that the district court erred in finding that
Plaintiffs’ express warranty claim is not pre-enpted by the
Label i ng Act.
2.

The district court also held that Plaintiffs’ clainms based on
all eged breach of inplied warranty are not pre-enpted. Thi s
hol di ng finds no support in the G pollone opinion. As Plaintiffs
failed to explain the basis of this claimin their pleadings or to
argue i n support of this claimon appeal, and as the district court
failed to provide any discussion of the pre-enption analysis with

respect tothe claiminits order, we will not consider it for the
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first time here. W therefore hold that this claimis dism ssed
w th prejudice.
| V.
For the foregoing reasons, we reverse the judgnent of the
district court and remand wth directions to enter a judgnent
dismssing all clains with prejudice.

REVERSED AND REMANDED FOR ENTRY OF JUDGMVENT.
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