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EDI TH H JONES, Chief Judge:

Thi s i nsur ance cover age di spute requires t he
interpretation of an insurance policy’s Pollution Exclusion clause
and a Contractors Limtation Endorsenent Cl ause. Finding no error
inthe district court’s conclusion that coverage was barred by the
first clause and not resurrected by the latter one, we AFFI RV

| . BACKGROUND

Three Hydro Tank workers were injured in July 2002 whil e

renovi ng petrol eum byproduct sludge froma m xing tank owned and

oper ated by Appellant Motiva Enterprises at its Port Arthur, Texas,



refinery. Shortly after entering the tank, two of the workers were
overcone by funes and fell face-first into the sludge. The
stricken nmen were courageously pulled out of the tank by Jinmmy
Duriso, their coworker. Al three were hospitalized and survived.

The i njured Hydro Tank workers (col l ectively, the “Duriso
Plaintiffs”) sued Mtiva in Texas state court, alleging severe
brai n and cardi o- pul nonary danage fromexposure to “toxic | evel s of
hydrogen sulfide and/or other chemcals and vapors.” Moti va
settled the lawsuit.

The sludge renoval in which the Duriso Plaintiffs were
i njured was conducted pursuant to a March 2002 contract between
Motiva and Hydro Tank, in which Hydro Tank agreed to indemify
Motiva against any clains arising out of the tank cleaning and to

procure an unbrella liability insurance policy nam ng Mtiva as an

“additional insured.” Hydro Tank accordingly obtained a one-
mllion-dollar comercial general liability (“C&”) policy from
American Equity Insurance and a five-mllion-dollar unbrella policy

from Appellee United National I|nsurance Conpany. Both policies
were effective on the date of the incident, but only the coverage

of the United National policy is at issue in this appeal.?

1 United National has stipulated that the American Equity CGE policy
“provides valid and collectible coverage to Motiva for the clains of the Duriso
plaintiffs and for Hydro Tank’s liability to Mbtiva.” Moreover, for purposes of

this suit, United National does not dispute Mtiva s contention that the CG
policy is enforceabl e agai nst Hydro Tank and that Hydro Tank agreed to i ndemi fy
Motiva against the Duriso Plaintiffs’ clains.
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The unbrella policy extends to Mdtiva the sane degree of
coverage offered by Hydro Tank pursuant to its i ndemity agreenent
with Mbtiva.? After settling the Duriso suit, Mdtiva sought
indemity fromUnited National up to the policy limt.

United National denied Mdtiva s claimand sued Mdtiva in
the Southern District of Texas, requesting a declaratory judgnent
that it owed Mdtiva nothing. The district court granted summary
judgnent to United National based on the policy’'s Pollution
Excl usion clause, interpreting it to bar Mdtiva' s indemification
claim Mdtiva appeals.

1. DI SCUSSI ON

This court reviews a sunmary judgnent grant de novo,

applying the sanme standards as the district court. Adans V.

Travelers Indem Co., 465 F.3d 156, 163 (5th Gr. 2006). Sumrary

judgnent is proper if “the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Feb. R CQv. P. 56(c).

In this case, governed by Texas |law, United National
contended that it has no contractual responsibility for Mtiva's

defense costs or to indemify Mtiva for the settlenent. Texas

2 Al t hough t he under | yi ng Aneri can Equity policy only covered indemity

up to one mllion dollars, Hydro Tank did not Ilimt the anount of its
i ndemmi fication obligation to Mdtiva in the May 2002 agreenent.
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fol | ows the “eight-corners” rule of i nsurance contract

interpretation. See, e.qg., QuideOne Elite Ins. Co. v. Fielder Rd.

Bapti st Church, 197 S.W3d 305, 308 (Tex. 2006). The “insurer’s

duty to defend is determined by the wunderlying plaintiff’s

pl eadi ngs, considered in light of the policy provisions, wthout

regard to the truth or falsity of those allegations.” Liberty Mit.

Ins. Co. v. Graham 473 F.3d 596, 599 (5th G r. 2000). If the

pl eadings allege facts stating a cause of action potentially
falling within the insurance policy’s scope of coverage, the
insurer has a duty to defend. [d. at 600. Doubtful cases will be

resolved in favor of the i nsured. Nat’l Union Fire Ins. Co. of

Pittsburgh v. Merchants Fast Mbtor Lines, Inc., 939 S.W3d 139, 141

(Tex. 1997). The insured party bears the initial burden of show ng
that there is coverage, while the insurer bears the burden of

show ng that any exclusion in the policy applies. Lincoln General

Ins. Co. v. Reyna, 401 F.3d 347, 350 (5th GCr. 2005).

The duty to indemify, however, is separate from and

narrower than, the duty to defend. See Lincoln General Ins. Co. V.

Aisha's lLearning Cent., 468 F.3d 857, 858 (5th Cr. 2006).

Liability is not based solely on the pleadings, but rather on the
facts actually established in the underlying suit. Gui deOne,
197 S.W3d at 310.

A. Pol | uti on Excl usi on



United National contends that Mdttiva is not entitled to
recover under the unbrella policy because the injuries arising out
of the tank-cleaning incident fall within the policy s Pollution
Exclusion clause.® United National argues that since the Duriso
Plaintiffs allege injury by a pollutant — nanely, hydrogen sulfide
gas — it has no duty to indemify. Modtiva, conversely, argues that
the pleadings can be read to allege that the workers were not
injured by chem cals that constitute pollutants within the neaning
of the exclusion, and therefore its claimis covered.

1. Sufficiency of the Pl eadings

The Duriso Plaintiffs alleged they “were caused to
sustain serious injuries and danmages while working in a tank when
they were exposed to toxic | evels of hydrogen sulfide and/or ot her
chem cals and vapors.” As a result, they “becane overcone by

chem cal s and toxins owned by [Mtiva]...causing brain injury and

8 The rel evant policy | anguage states:

2. Excl usi ons

Thi s insurance does not apply to:

(...)

F. (1) “Bodily injury” or “property damage” which would not
have occurred in whole or in part but for the actual,
alleged or threateded [sic] discharge, seepage
m gration, dispersal, rel ease or escape of “pollutants”
at any tinme.

“Pollutants” neans any solid, liquid, gaseous or thernal
irritant or contam nant, including snoke, vapor, soot, funes, acids,
al kalis, chemicals and waste. “Waste” includes nmaterials to be

recycl ed, reconditioned or reclained.
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damage.” Motiva argues that use of the conjunction “and/or”
creates two injury scenarios: one in which the workers were injured
by hydrogen sul fide gas, a pollutant,* and one in which they were
injured by “other chem cals and vapors” that are not necessarily
pol lutants. Under the second scenario, Mdtiva asserts, the workers
have not alleged injury by a pollutant.

Motiva’'s interpretation ignores the policy’'s plain

| anguage. The rel evant clause states that coverage will be denied
so long as “‘bodily injury ...which would not have occurred in
whol e or in part but for the...alleged...rel ease...of
‘“pollutants.”” Thus, if aclaimalleges that injury arose at | east

in part froma pollutant, coverage is denied. See, e.qg., Amoco

Prod. Co. v. Hydroblast Corp., 90 F. Supp. 2d 727, 732-33 (N. D
Tex. 1999) (allegation of pollutant-related injury sufficient to

trigger pollution exclusion clause); Bitum nous Cas. Corp. V.

Kenworthy G| Co., 912 F. Supp. 238, 241 (WD. Tex. 1996) (sane).

Motiva' s argunment anmounts to the converse of the policy
| anguage. Motiva clainms that if any aspect of an allegation
includes a claim that injury did not arise as a result of a
pol lutant, then coverage is permtted. This patently contradicts
the policy s |anguage. Even assum ng that Mtiva s view of the

conplaint’s |anguage is plausible, the phrase “toxic |evels of

4 Mot i va does not dispute that hydrogen sulfide is per_se a poll utant

within the nmeaning of the policy.



hydrogen sulfide” alleges that the Duriso Plaintiffs’ injuries
arose at least in part fromexposure to a pollutant.

A second textual argunent Mdtiva enploys in support of
its interpretation also fails. Depending largely on dicta froman
unpublished Fifth Grcuit opinion interpreting a danages clause in
a service contract, Mdtiva argues that the correct interpretation
of the Duriso pleading reads the phrase “toxic levels of” as
applying only to “hydrogen sulfide,” and not to the |atter phrase

“other chem cals and vapors.” See Vaulting & Cash Servs., Inc. v.

D ebold, Inc., 1999 W 1068257, at *2 (5th Gr., Oct. 22,

1999) (unpubl i shed). The Vaulting court, however, was construing
contractual |anguage that is syntactically and semantically
dissimlar from the operative |anguage of the Duriso pleading.?®
Mor eover, the panel explicitly stated that “granmatical parsing” is
only part of the interpretive process, and the “reasonabl eness of
the interpretation advanced by each party” al so plays a significant
role. |d.

If anything, the Vaulting decision supports United
National’s position. The nost reasonable interpretation of the
pleadings is that the phrase “toxic levels of” nodifies both

“hydrogen sul fide” and “other chem cals and vapors,” particularly

5 The Vaulting court determned that, in the phrase “in no event shal

Di ebold be liable to Subcontractor for indirect, incidental, consequential or
sim | ar damages, | ost profits, [sic] | ost business opportunities,” the adjectival
series “indirect, incidental, consequential, or simlar” nodified only “danmages”

and not the subsequent nouns. 1999 W. 1068257, at *2.
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in light of the fact that the Duriso Plaintiffs only a few
sentences later allege brain injury from“chemcals and toxins.”
Mor eover, when general terns |ike “chem cals” and “vapors” foll ow

specific terns |i ke “hydrogen sulfide,” thereis a presunption that

the general terns are to be construed to belong to the sane cl ass

or category as the nore specific term See, e.q9., In Re Biloxi

Casino Belle 1Inc., 368 F.3d 491, 499 & n.8 (5th Gr.

2004) (di scussing, in an insurance context, the ejusdem generis®

canon). Accordingly, the nost natural readi ng of the phrase “toxic
| evel s of hydrogen sulfide and/or other chemcals and vapors”
suggests that injury resulted from (1) toxic levels of hydrogen
sulfide; (2) toxic levels of other chemcals or vapors; or (3) a
conmbi nati on of both.

2. |Is properly stored sludge a pollutant?

Next, Modtiva argues that a plausible reading of the
conpl ai nt suggests that the Duriso Plaintiffs were injured not by
hydrogen sulfide gas, but by the sludge itself, which Mtiva
contends is not a pollutant because it was properly stored in the
mx tank. Mdtiva clains that since the workers do not allege the
particul ar nmechani smof their exposure to hydrogen sulfide, it is
possi bl e that they were injured by skin-to-sludge contact, rather
than by inhalation of a gas. I f the workers were overcone, for

exanpl e by heat stroke or a non-pol |l utant chem cal, and subsequently

6 “Of the same kind.”



fell into the sludge only then to be injured by contact wth
hydrogen sulfide, they could not allege injury by a pollutant
because heat is not a pollutant under the policy, and any injury
sust ai ned woul d have been caused only by direct contact with the
sl udge, which Mtiva also clains is not a pollutant.

Cting Certain Underwiters at Lloyd's London v. C A

Turner Construction Co., 112 F.3d 184, 186-88 (5th Gr. 1997),

Motiva contends that the “conmmon-sense approach” used in this
circuit to define what constitutes a pollutant within the neaning
of a pollution exclusion clause permts indemification. Under
t hat approach, the terns of a pollution exclusion clause nust be
given their ordinary neaning so that the clause is not illogically

or inperm ssibly broadened. See, e.q., id. at 188 (expl ai ning that

al though Drano is toxic, slipping on the contents of a spilled
Drano bottle is not a pollutant-related injury). Motiva suggests
that since “petroleum products are not pollutants when they are

stored where they bel ong,” a hydrogen-sul fide-related injury caused
by direct skin-to-sludge contact in the storage tank cannot be
considered injury by a pollutant.

Al t hough clever, this argunent is legally incorrect.

| nportantly, the policy at issue in Certain Underwiters did not

define the term“pollutant,” see id. at 186, whereas the policy at
i ssue here does define “pollutant” and does so broadly, see supra,

note 3. Additionally, the Certain Underwiters court held that the

pol I ution exclusion in that case did apply because the em ssion of
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harnful funmes fromgas in a welding pipe is distinguishable froma

smal |l spill of Drano. Certain Underwiters, 112 F.3d at 188.

Simlarly, the Duriso Plaintiffs allege they were exposed to such
hi gh | evel s of toxic substances that brain damage resulted — not a
slight exposure that would ordinarily cause no harm

Motiva ignores entirely the substantial body of casel aw
hol di ng that substances need not be released into the surrounding
environnent to qualify as pollutants for purposes of a pollution

exclusion clause. See, e.qg., id. at 188 (pollution exclusions are

not limted “to only those di scharges causi ng envi ronnental harni);

Hammv. Allstate Ins. Co., 286 F. Supp. 2d 790, 794-95 & n.2 (N. D

Tex. 2003) (pollution exclusion barred insurer’s duty to defend
when injury resulted from indoor accunulation of toluene funes

during an office renovation); Zaiontz v. Trinity Universal Ins.

Co., 87 S.W3d 565, 571-72 (Tex. App. 2002) (injury caused by “odor
elimnator” chemcal that was confined to its proper area of
application triggered pollution exclusion). Thus, a pollution
exclusion clause applies whenever a pollutant causes harm by a
physi cal mechani smenunerated in the policy, irrespective of where
the injury took place or whether the pollutant was rel eased into
the environment. Here, as in Zaiontz and Hamm the area in which
the pollutant was properly confined was itself the site of the
injury. The fortuity that the |ocus of storage and injury happen
to coincide does not negate the Pollution Exclusion in this
I nst ance.
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3. Causation

Finally, Motiva contends that since the Duriso Plaintiffs
do not specifically explain the causal nmechani smby which they were
injured, their damages are not excludabl e under the clause.

Texas | aw recogni zes two types of causation relevant to
interpretation of the pleading |anguage at issue here. |In cases
i nvol ving “separate and i ndependent causation, the covered event
and the excluded event each independently cause the plaintiff’s
injury, and the insurer nust provide coverage despite the

exclusion.” Uica Nat’l Ins. Co. of Tex. v. Am Indem Co.,

141 S. W 3d 198, 204 (Tex. 2004) (citing Guaranty Nat’'| Ins. Co. V.

N. River Ins. Co., 909 F.2d 133, 137 (5th Cr. 1990)). Conversely,

i n cases involving “concurrent causation, the excluded and covered
events conbine to cause the plaintiff’s injuries. Because the two
causes cannot be separated, the exclusion is triggered.” | d.

(citing Travelers Indem Co. v. Ctgo Petroleum Corp., 166 F.3d

761, 771-72 (5th Cir. 1999)).

Mot i va argues that there are two i ndependent and di screte
events at issueinthe Duriso Plaintiffs’ suit: (1) the Plaintiffs’
bei ng “overcone”; and (2) the Plaintiffs’ contact with the sl udge.
Motiva clains that the first event is not excludable under the
policy because the Plaintiffs have not specifically alleged that
they were overcone by a pollutant; heatstroke or a non-poll utant

could also be to blane. The second event, says Mdttiva, is not an
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excludable injury because properly stored sludge cannot be a
pol lutant. Thus, since the pleadings can be read to indicate that
Plaintiffs’ injuries were independently caused by an event not
covered by the policy, United National has a duty to indemify.

Motiva' s causation argunent fails because the pleadings
unanbi guously allege, as we have noted, that the injuries were
sustai ned both by exposure to excluded pollutants and by direct
contact with the sludge. Although the nmechanismof injury is not
explicitly described, the pleadings allege that the pollutant-
related injuries arose concurrently out of inhalation and contact
with the sludge. Thus, the concurrent causation doctrine precl udes
United National’s duty to indemify.

B. Contractors Limtation Endorsenent

Motiva additionally cites the unbrella policy’s
Contractors Limtation Endorsenent (“CLE’) cl ause, arguing that the
CLE provi des coverage even if the Poll ution Exclusion applies. The
CLE excl udes Motiva fromcoverage for any tort liability assuned by
Hydro Tank under its contract with Mdtiva, unless coverage for the
assuned liability is available pursuant to the underlying CG

policy.” Mbtiva argues that since Hydro Tank assuned liability for

! The rel evant CLE | anguage st ates:

[, Except insofar as coverage is available to the insured in

valid and collectible ‘underlying insurance’ [i.e., the Anmerican
Equity policy]...and then only for such liability for which coverage
is afforded under the ‘underlying insurance’ for the full limt

shown, this insurance does not apply to:
(a) Any liability assuned by any insured under any contract
or agreenent;...
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the Duriso clains under its contract with Mdtiva, and those | osses
were covered by the CG., the unbrella policy therefore adopts the
coverage of the CA with regard to Mtiva' s liability. As a
result, says Mdtiva, the Pollution Exclusion is irrelevant to the
entire indemity question because the CLE permts coverage for the
Duriso clains irrespective of the Pollution Exclusion. In
contrast, United National argues that the CLE does not nullify the
Pol lution Exclusion and that the CLE cannot be read to create
coverage that does not otherw se exist.

Bot h Texas i nsurance | aw and t he | anguage of the unbrella
policy support United National’s argunent. An exclusion |ike CLE
8 Ill(a) cannot affirmatively grant coverage that would not
ot herwi se exi st under the policy and is to be read i ndependent|y of

every ot her exclusion contained therein. See Forbau v. Aetna Life

Ins. Co., 876 S.W2d 132, 133-34 (Tex. 1994) (coverage excluded
under a specific policy provision cannot be reinstated by anot her
nmore general grant of coverage). Moreover, each policy provision
is, to the greatest extent possible, to be given independent

significance and effect. See id. at 133; Barnett v. Aetna Life

Ins. Co., 723 S.W2d 663, 666 (Tex. 1987). No single provision
should be interpreted in isolation fromthe rest of the policy.

See Forbau, 876 S.W2d at 134.
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Motiva's CLE claimignores these nmaxins. Wat Mtiva's
argunent ampunts to is that the prefatory |anguage of CLE 8§ 111

creates an exception not only to the exclusions contained in CLE

8 Ill(a)-(c), but to every exclusion contained in the United
National policy - including the Pollution Exclusion. Put
otherwise, CLE 8 1Il overrides all other policy provisions.

Accepting this argument would require this court to disregard the
explicit exclusion provisions that conprise nost of the United
National policy, which plainly state that “[t]his insurance does
not apply to” several enunerated types of property danage and
bodily injury, including injury by pollutants. Mbdtiva provides no
legitimate basis upon which the |anguage of CLE 8 I|Il can be
construed to reach such a sweeping result.

Moreover, the authority Motiva cites in support of its

expansi ve reading of the CLE is distinguishable. In XL Specialty

| nsurance Co. v. Kiewit Ofshore Services, Ltd., 336 F. Supp. 2d

673 (S.D. Tex. 2004), the district court interpreted an unbrella
policy with a CLE clause identical to the instant one to permt the
kind of followform coverage Mdtiva advocates. ld. at 676.

Significantly, however, the CLE at issue in XL Specialty did not

contain additional relevant exclusion clauses, such as a pollution

exclusion. Thus, the XL Specialty court never considered the only

gquestion relevant to Mdtiva' s argunent: whether additional
excl usi onary cl auses contained in an unbrella policy are trunped by
a CLE excl usion.
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Mbtiva also cites Gould, 1Inc. v. Arkwight Mitual

| nsurance Co., 907 F. Supp. 103 (M D. Pa. 1995). Like the policy

in XL Specialty, the Gould policy contained a CLE that permtted

followform coverage according to the terns of the underlying
insurance. See id. at 106. Unlike United National’s CLE | anguage,
however, the policy |anguage found to grant coverage in Gould was
part of a specific exception to the pollution exclusion clause.

See id. at 106-07 (“This policy shall not apply, unless insurance

is provided by a policy listed in the schedule of wunderlying

insurance...to any liability of any insured arising out of the
di scharge, dispersal, release or escape of...pollutants.”).® The
instant policy contains no such exception. Accordingly, the
district court correctly noted that applying the logic of Gould to
the instant policy would “be at odds with the Texas canons of
interpretation.”

A recent decision of the Texas Suprenme Court further

contradicts Mdtiva's claim In Fiess v. State Farm Ll oyds,

202 S.W3d 744 (Tex. 2006), the court interpreted a honeowners’
policy that excluded any “loss caused by nold,” but permtted any

“ensuing |loss” for water damage that would otherw se be covered

8 Mor eover, the court determined that the Goul d policy was anbi guous,

and the anbiguity nust be resolved in favor of the insured. 1d. at 108. Here,
courts have held that so-called “absolute pollution exclusions” substantially
i ndi stinguishable fromthe instant policy’'s are unanbi guous as a matter of |aw
See Certain Underwiters, 112 F. 3d at 186-88; Constitution State Ins. Co. v. |so-
Tex Inc., 61 F.3d 405, 409 (5th Cir. 1995); Nat'l Union Fire Ins. Co. of
Pittsburgh v. CBI Indus., Inc., 907 S.W2d 517, 521-22 (Tex. 1995) (per curian).
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under the policy. Because nold-related | osses were explicitly
barred by the nold exclusion, the court opined that the “ensuing
| oss” clause could not create nold-loss coverage even though the
nmol d damage arose i n part because of water damage. See id. at 748-
52. In so ruling, the court reaffirnmed the general interpretive
maxi m that a general clause permtting coverage cannot render
i neffective anot her cl ause that contains a specific and unanbi guous

coverage exclusion. See Forbau, 876 S.W2d at 133-34. Modtiva's

readi ng of the United National CLE would require this court to hold
t hat an exception to an excl usion contained in an unbrella policy’s
CLE can inpliedly neutralize all other specific exclusions to
coverage. W decline to reach this anonal ous result.
1. CONCLUSI ON

The Duriso plaintiffs alleged that they were injured, in
whol e or in part, by the release of hydrogen sul fide, a pollutant.
Thus, the policy’ s Pollution Exclusionis invoked. Because the CLE
cannot trunp explicit exclusions and create coverage where it would
ot herwi se not exist, Mditiva' s claimfor indemification nust also
fail.

AFF| RMED.
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