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BENAVI DES, Circuit Judge:

GMP Investnents (“GMP")! brought this suit against SES

Americom (“SES’) for breach of contract, fraud, and breach of

fiduciary duty. It clains that SES agreed to purchase tel eports on

its behalf at a bankruptcy auction, but after SES won the auction

' Imediately prior to the auction, M ssion Holdings forned a

partnership with a third party to create GMP. Sone of the events
described herein occurred with Mssion Holdings acting as
representative of GMP, but neither party attributes any
significance to this distinction so we refer only to GMP.
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and attained the rights to the teleports, it refused to transfer
themto GMP. Finding that there was no binding contract and that
the fraud clai mwas just a repackaged contract claim the district
court dism ssed the contract and fraud cl ai ns. It subsequently
granted sunmary judgnent on the fiduciary duty claim

We REVERSE the district court’s judgnment concerning the fraud
claimand REMAND for further proceedings. W AFFIRMthe judgnent

in all other respects.

|. FACTS
On March 30, 2004, Verastar, Inc.’s assets were sold in a
bankruptcy aucti on. Verastar was in the business of operating

tel eports, which provide access to conmunications satellites and
ot her long-distance nedia. In total, eight teleports were up for
bid at the auction. There were two potential phases of the
auction: first, a select few corporations would be allowed to bid
on all eight teleports conbined (“Asset Pool 1”), and second, bids
for each of the eight teleports would be accepted individually
(“Asset Pools 2-9”), presumably to gauge whi ch net hod of sal e would
yield the greatest profit from the nost viable bidders. The
auction ended after the first phase of bidding and the second phase
never took pl ace.

SES was one of three conpanies allowed to bid during the first
phase on Asset Pool 1, but GMP was not. GMP |earned that SES
only wanted six of the eight teleports, while GMP was primarily
interested in the remaining two, located in Cedar Hll, Texas and
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Brewst er, Washi ngt on. On March 29, the day before the auction

GMP and SES discussed a strategy whereby they would coordinate
their bids to increase the l|ikelihood that each would get its
desired tel eports. To that end, they drafted a “Menorandum of
Under standi ng” (“MOU’), stating that they “agree to di scuss bi ddi ng
strategy and tactics in order to present the nost attractive offer
to the Verestar auctioneers.” Slightly different versions of the
MOU wer e signed by each party, but each version stated that “under
no circunstances would this MU be legally binding on or
enforceabl e agai nst either party.”

When phase 1 of the bidding started, SES and GMP devi sed a
formula to determ ne what percentage of SES' s overall bid GMP
woul d contribute for the Cedar H|Il and Brewster teleports. As the
auction progressed, SES s representatives repeatedly coll aborated
wWth GMP s representative, Jeffery Wateska, in determning their
bid. Wen the total bid on Asset Pool 1 reached $13 mllion, and
GMP s expected contribution under the devised formula was $1. 35
mllion, Wateska i nfornmed SES representatives that GMP woul d have
to cap its potential contribution at $1.5 mllion “regardl ess of
what the SES bid was ultimately going to be.”

SES won the auction. Br ent Br uun, SES's primary
representative at the auction, quickly sent e-mail nessages (“Bruun
e-mails”) to SES' s parent conpany and its CFO announcing that it
won the auction. The e-mail then listed the “Significant terns of
the deal ,” which included that “[ SES] signed an MOUwith [GMP] in
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which [GMP] agreed to acquire the Cedar Hi Il and Brewster
Tel eports for $1.5 mllion at closing.”? Bruun al so call ed Wat eska
and a GMP executive, stating that “we’ve won the auction” and
thanking GMP for its cooperation. There were further
comuni cati ons between SES and GMP, but all involved rather vague
assurances of “noving forward.”

It quickly becane apparent that SES was interested in
retaining the Brewster teleport. Two days after the auction ended,
an SES executive sent the followng e-mail to Bruun:

Can we talk about [GMP]? They are not warmng to the

idea of taking only Cedar HIl. | have renoved their

suspicion that we were cutting another deal on the side

for Brewster, but they nake the follow ng point[]:

They entered into an agreenent with us because we stated

during the auction (or before?) that the two assets we

did not want were the exact two assets that [GMP] did

want —Brewst er and Cedar Hill

SES continued to review and consider the profitability of the
Cedar Hi Il and Brewster teleports in the follow ng weeks, and
eventual ly decided toretainthem It informed GMP that it viewed
their previous discussions as providing for only “an under st andi ng”
rather than a legal obligation. GMP expressed its disagreenent
and this lawsuit foll owed.

GMP asserted three clains against SES in its conplaint: (1)

breach of contract, (2) fraud, and (3) breach of fiduciary duty as

2 The two e-mails varied slightly, as the one to the CFO
stated that SES “agreed to sell” the teleports to GMP, as opposed
to the “agreed to acquire” | anguage.
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its agent. The district court summarily dismssed the first two
clains on a 12(b)(6) notion, finding that the Statute of Frauds
barred the contract claimand the fraud claim as it was nerely a
repackaged version of the contract claim Mre than seven nonths
after the deadline to anend pl eadi ngs passed, GMP noved to anend
its pleadings on the contract and fraud clains to include an
argunent that the Bruun e-mails satisfied the Statute of Frauds.
The district court denied GMP s notion. Subsequently, the
district court granted SES' s notion for summary judgnent on the
remai ni ng agency cl aim

1. DI SCUSSI ON

In turn, we consider (1) the dism ssal of the contract claim
(2) the dismssal of the fraud claim and (3) the sunmary judgnent
on the agency claim These are all clains based on state | aw and
it is uncontested that Texas law is applicable. W review
di spositive notions such as dismssals and summary judgnents de
novo. Kennedy v. Tangi pahoa Parish Library Bd. of Control, 224
F.3d 359, 364 (5th G r. 2000).

A. The Breach of Contract Caimand the Statute of Frauds

In Texas, a contract for the sale of real estate “is not
enforceabl e unl ess the prom se or agreenent, or a nenorandumof it,
is (1) inwiting; and (2) signed by the person to be charged with
the prom se or agreenent or by soneone |awfully authorized to sign

for him” Tex. Bus. & Cou Cooe § 26.01(a), (b)(4). The Cedar Hill



and Brewster teleports are conpletely terrestrial and are built
along 127 acres of real estate. The district court dismssed
GMP s contract claim finding it was barred by the Texas Statute
of Frauds because “the sale of the Tel eports necessarily invol ves
the sale of real estate.”

GMP does not suggest that there is any witing that
sufficiently nenorialized its agreenent with SES, because the MU
was explicitly non-binding in all of its versions.® Instead, they
argue that the “primary purpose” exception to the Statute of Frauds
applies, making the alleged oral contract enforceable. The
“primary purpose” or “main purpose” exception to the Statute of
Frauds usual ly arises when either (1) a prom se to pay the debt of
athird party is nade for the primary benefit of the promsor, see
Cooper Petroleum Co. v. Ladoria Ol & Gas Co., 436 S . W2d 889
(Tex. 1969), or (2) a contract involving the sale of goods is
predom nantly for the sale of services. See Propul sion Techs.

Inc. v. Attwood Corp., 369 F.3d 896, 900-01 (5th G r. 2004).

3 Very late in the proceedings, GMP noved to anmend its
conplaint in order to include an argunent that the Bruun e-mails
satisfied the Statute of Frauds, but the district court denied that
nmotion. @G ven that the notion to amend was filed nore than seven
months after the filing deadline and nearly six nonths after GMP
acquired the relevant e-mails, and GMP s failure to point to any
legitimate explanation for its delay in noving to anmend, the
district court was well wthin its discretion in denying that
nmotion. We therefore do not address the argunent that the Bruun e-
mai |l s satisfied the Statute of Frauds, and limt our consideration
to GMP s argunent that the Statute of Frauds is inapplicable to
this transaction.



GMP argues that the dom nant purpose of this contract was to
convey custoner networks, service areas, and ot her intangi bl es that
flow with the purchase of teleports. OGMP basically attenpts to
expand the “primary purpose’” test to apply to real estate
transacti ons when the real estate’'s comercial viability forns the
basis of the underlying transaction. This is a novel argunent and
there are no Texas cases directly rejecting it, but the casel aw
strongly weighs against it in these circunstances.

GMP relies predom nantly on Hydrocarbon Horizons, Inc. v.
Pecos Dev. Corp., 797 S.W2d 265 (Tex. App.—€orpus Christi 1990),
wit denied, 803 S . W2d 266 (Tex. 1991). In that case, the
plaintiff agreed to show two oil and gas prospects, which it did
not own, to the defendant. The parties agreed that the plaintiff
would receive a finder’'s fee if defendant chose to purchase the
prospects froma third party within two years. In finding that
this contract was outside the Statute of Frauds, the court found
that “[t]he contract alleged by Hydrocarbon was not one for the
sale of real estate . . . . [rather] the main purpose of the
contract is for the sal e of geol ogical information, and the statute
of frauds is not inplicated nerely because a real estate
transaction may be incidentally involved.” I1d. at 267.

GMP s reliance on Hydrocarbon is m splaced. |n Hydrocarbon,
as opposed to this case, the alleged contract was not for the sale

of real estate at all. It was a “finder’s fee” contract containing



an obligation triggered by a conpletely independent real estate
transaction. The contract was for a finder’'s fee, but it was only
due if the defendant purchased the acreage froma third party. It
was not a real estate transaction, evenif it was triggered by one.

In this case, the alleged contract is undeniably for the
transfer of real estate (teleports), and GMP s argunent that the
teleports are incidental to the primry purpose of obtaining
customer networks drastically extends Hydrocarbon's rationale.*
Because the Statute of Frauds serves an inportant gate-keeping
function in keeping litigation costs to a mnimum in cases |ike
this, we will not cavalierly apply Texas’ s narrow “primary purpose”
exception so liberally as GMP requests.

As SES points out, “GMP cites no case that actually applies
such a test to enforce an oral contract to sell real property.”
| ndeed, we have found none. G ven the plain | anguage of Texas's

Statute of Frauds and | acki ng an appl i cabl e exception, we find that

* Because the facts of Hydrocarbon are sonewhat conpl ex,
consider a scenario where two entrepreneurial friends agree that
whoever is |ast to purchase a new house will clean the other’s pool
for a year. Under Hydrocarbon's rationale, that agreenent is not
subject to the Statute of Frauds. It is a contract for pool-
cleaning services and it is not brought within the Statute of
Frauds nerely because an independent real estate transaction
triggers the underlying obligation.

GMP s reasoning would apply that theory to a case where an
individual is buying a house, but clains that he is not so
interested in the physical house as he is the wonderful view the
nei ghbors, the nearby schools, the airspace, etc. That rationale
ext ends Hydrocarbon’s rational e past the breaking point and woul d
render the Statute of Frauds a virtual nullity in real estate
cases.



Texas’s Statute of Frauds bars the alleged oral contract.

B. The Fraud C ai mand Reli ance Danages

The district court dismssed GMP s fraud claimfinding that
it was just a repackaging of its contract claimand barred by the
Statute of Frauds. It stated that “SES s alleged fraudul ent
m srepresentations [were] not separate from the alleged oral
promse to transfer the Teleports and thus [were] prom ssory,
rather than factual.” The district court erred because GMP
alleged that SES nmade m srepresentations separate from those
supporting its contract claim sought only reliance danages, and
ot herwi se properly pled all the required el enents of a fraud claim

To establish actionable fraud, the plaintiff nmust prove that
t he def endant nmade “a material m srepresentation, which was fal se,
and which was either known to be fal se when nmade or was asserted
w t hout know edge of the truth, which was intended to be acted
upon, which was relied upon, and which caused injury.” DeSantis v.
Wackenhut Corp., 793 S.W2d 670, 688 (Tex. 1990). GWMP properly
al | eged each el enent of its fraud claim stating that SES know ngly
made material msrepresentations both before and in the weeks
follow ng the auction, and that it incurred substantial reliance
damages in preparing to staff and operate the tel eports.

GMP specifically referred to msrepresentations SES
executives nmade on April 8 and April 23, assuring GMP that it had

undertaken steps to finalize their earlier agreenent. GNP



provi ded evi dence that these factual m srepresentations were known

to be false, as an SES executive’'s e-mail to Bruun on April 2
stated, “l have renoved [SES s] suspicion that we were cutting
anot her deal on the side for Brewster.” That |anguage at | east

suggests that SES was in fact cutting a deal with a third party,
and nerely renoved GMP s wel | -founded suspicion as to that fact.
The fraud claimis distinct fromthe breach of contract claim as
t hese post-auction m srepresentations did not formthe basis of the
contract that GMP all eges was nade before and during the auction

Moreover, even if OGMP s fraud claim relied purely on
contractual or prom ssory statenents, it is not a repackagi ng of
its contract claimbecause GMP s fraud clai mseeks only reliance
damages. GOGMP only sought the out-of-pocket damages incurred in
preparing to operate the teleports. SES correctly points out that
fraud clains cannot be used to circunvent the Statute of Frauds,
but that is only true insofar as the plaintiff seeks the benefit of
the contractual bargain. “The essential inquiry in determning
whether a plaintiff is attenpting to use a fraud claim to
circunvent the Statute of Frauds is to exam ne the nature of the
injury that he alleges.” Leach v. Conoco, Inc., 892 S W2d 954,
960 (Tex. App.-—+Houston 1995); see also Jim Walter Hones, Inc. v.
Reed, 711 S.W2d 617, 618 (Tex. 1986) (“The nature of the injury
nost often determ nes which duty or duties are breached.”).

The Texas Suprenme Court has held that “the Statute of Frauds
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bars a fraud claimto the extent the plaintiff seeks to recover as
damages the benefit of a bargain that cannot ot herw se be enforced
because it fails to conply with the Statute of Frauds.” Haase v.
d azner, 62 S.W3d 795, 799 (Tex. 2001) (enphasis added). However,
such a claim “may not contravene the Statute of Frauds to the
extent that [it] seeks out-of-pocket danages incurred in relying
upon” the alleged m srepresentations. |1d. The Texas Suprene Court
recently clarified that “[t]he statute of frauds does not bar the
recovery of out-of-pocket damages for fraud . . . . The viability
of [a] fraud claim depends upon the nature of the danages [one]
seeks to recover.” Baylor Univ. v. Sonnichsen, 221 S. W 3d 632, 636
(Tex. 2007).

The Statute of Frauds does not bar GMP s fraud cl ai mi nsof ar
as it seeks only reliance damages, and the district court erred
when it dism ssed the claim

C. The Agency O aim

GMP s final claimis that SES was its agent in bidding onthe
Verastar teleports and SES' s actions constituted a breach of
fiduciary duty. This claimis neritless and the district court
properly granted summary judgnent.

“Under Texas law, agency is a legal relationship created by
the express or inplied agreenent between the parties, or by
operation of law, under which the agent is authorized to act for

and on behalf of the principal, and subject to the principal’s
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control.” Lubbock Feed Lots, Inc. v. |owa Beef Processors, Inc.,
630 F.2d 250, 269 (5th G r. 1980). Texas courts have adopted the
rule that a party “who contracts to acquire property froma third
person and convey it to another is the agent of the other only if
it is agreed that he is to act primarily for the benefit of the
other and not for hinself.” [Id. at 270 (citing RESTATEMENT ( SECOND)
OF AGeENcy 8 14(k)). Factors that indicate a party is not acting as
an agent of another include, (1) that he is to receive a fixed
price for the property; (2) that he acts in his own nane and takes
title of the property before transferring it; and (3) that he has
an i ndependent busi ness buying and selling the property. Id.

This is not a close question. SES was bi dding collectively on
ei ght teleports and paid approximately $20 mllion for the lot. It
defies logic to suggest that GMP s proposed $1.5 nillion
contribution to the nmassive collective bid sonehow controlled SES' s
bi ddi ng activity. It is simlarly inconceivable that SES was
bidding in a way so as to primarily benefit GMP, as an agency
relationship requires. That GMP was to pay a fixed price for the
tel eports also strongly supports the conclusion that SES was not
acting as its agent. RESTATEMENT ( SECOND) OF AGeEncy § 14(k) cnt. a
(providing “[t]his is the nost inportant” factor in determ ning
whet her an agency rel ationship exists).

The district court properly granted SES s notion for summary

j udgnent as GWMP has not presented a genuine i ssue of material fact
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suggesting that SES was ever acting as its agent.

[11. CONCLUSI ON

The district court erred when it dism ssed GMP' s fraud cl aim
and we REVERSE that dism ssal and REMAND for further proceedings
consistent with this opinion. As to the breach of contract and

agency clains, the district court’s rulings are AFFI RVED.
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