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PRADO, G rcuit Judge:

Before us is an appeal by a debtor of the bankruptcy court’s
decision that his pension plan is not exenpt under Texas |law from
being “property of the estate” because it was not “qualified”
pursuant to 26 U.S.C. § 401(a) (2000). The debtor also appeals
t he bankruptcy court’s decision that collateral estoppel
prevented himfrom chal |l engi ng whether a creditor owned a

j udgnent against him For the follow ng reasons, we AFFI RM



| . BACKGROUND

On Cctober 12, 2004, Debtor-Appellant Don Royl Pl unk
(“Plunk”) filed for Chapter 7 bankruptcy. Plunk |isted the Don
R Plunk P.S. Plan (“the Plan”), a self-adm nistered pension plan
wort h $300, 000, as personal property on Schedule B. Plunk then
clainmed the Plan as exenpt property on Schedule C pursuant to
section 42.0021 of the Texas Property Code. Section 42.0021
exenpts a pension plan fromattachnent, execution, or other
seizure if the plan is “qualified” under the Internal Revenue
Code (“I.R C."). Tex. Prop. CopE ANN. § 42.0021(a) (Vernon 2000 &
Supp. 2006); see also 11 U S.C. 8§ 522(b) (incorporating state |aw
exenptions into bankruptcy proceedings).

In early Decenber 2004, Appellees Robert Yaquinto, Jr. (“the
Trustee”) and Conerica Bank (“Conerica”) (collectively,
“Appel l ees”) filed objections to Plunk’s claimthat the Plan was
exenpt. Appellees argued that Plunk had abused Pl an assets and,
thus, the Plan was no | onger qualified under I.R C. 8§ 401(a), 26
US C 8§ 401(a), and could not be exenpted in the bankruptcy
pr oceedi ng.

Later that nonth, Conerica filed a notion to [ift the
automati c bankruptcy stay to permt Conerica to proceed in a
garni shnent case in the 193rd Judicial D strict Court of Dallas

County, Texas, styled Conerica Bank-Texas, N. A v. Neighborhood

Credit Union and Don R._Plunk, No. 02-10675-1 (“the state




garni shnent action”). Conerica clainmed to own, as the successor
to a series of nergers, a judgnent of over $750,000 (“the
judgnent”) agai nst Plunk that was originally awarded to BancTexas
Dallas, N. A (“BancTexas”) in 1989. In the state garni shnent
action, Conerica was attenpting to garnish a bank account held by
the Plan in order to collect on the judgnent. As in the
bankruptcy case, Conerica argued that the Plan was not qualified
under 1. R C. 8 401(a) and, thus, was not exenpt from garnishnent.
At the tinme Plunk decl ared bankruptcy, which stayed the

garni shnent action, the state court had already held a nunber of
hearings and was on the verge of trial. Conerica, therefore,
asked that the stay be lifted so that the state court could nmake
a final determ nation about the qualified status of the Plan.

The bankruptcy court held a hearing on these issues over a
peri od of days between February 2005 and April 2005. At the
hearing, Plunk put on evidence that the Internal Revenue Service
(“IRS") had determ ned that the Plan was structurally qualified
under § 401(a) when the Plan was created. |In response, Appellees
did not argue that the Plan was not qualified structurally, but
contended instead that Plunk had m sused Plan assets to the
extent that the Plan was no | onger qualified operationally.

Wth respect to the notion to |ift the stay, Conerica
of fered evidence that the judgnent owned by BancTexas was
transferred to H bernia National Bank of Texas (“H bernia”) by
the Federal Deposit |Insurance Corporation as the receiver for
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BancTexas in 1990. Subsequently, Hi bernia nerged into Conerica.
Pl unk di sputed that Conerica owned the judgnment and argued there
was an insufficient chain of title between H bernia and
BancTexas. Conerica then put on evidence that in 1992, Hi bernia
relied on the judgnent to bring a garni shnment action agai nst sone
of Plunk’s assets (“the 1992 garni shnent action”). Plunk
responded to the 1992 garni shnment action, but did not contest

Hi bernia s ownership of the judgnent. Therefore, Conerica argued
that the principles of res judicata and coll ateral estoppel
prevented Plunk from contesting H bernia s ownership of the
judgnent in the current proceedi ngs.

On April 15, 2005, the bankruptcy court entered an order
sust ai ni ng Appel |l ees’ objections to Plunk’s claimthat the Plan
was exenpt. The bankruptcy court determ ned that Plunk had used
Pl an assets to pay personal bills and that the Pl an was no | onger
qualified. The bankruptcy court also lifted the stay on May 10,
2005, to permt the state court garni shnent action to proceed.

In making its decision to |ift the stay, the bankruptcy court
ruled that collateral estoppel and res judicata precluded Plunk
fromarguing that H bernia, and thus Conerica, did not own the
j udgnent at issue.

Pl unk appeal ed both rulings to the district court. The
district court affirned the bankruptcy court’s decisions, and
Pl unk now appeals to this court. On appeal, Plunk contends that

this court’s precedent in Youngbl ood v. Federal Deposit |nsurance
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Corp. (Ln_re Youngblood), 29 F.3d 225 (5th Cr. 1994), prevents

t he bankruptcy court from naki ng an i ndependent determ nation of
whet her the Plan was qualified and that res judicata and
col l ateral estoppel do not bar his claimthat Conerica does not
own the judgnent. W have jurisdiction to consider Plunk’s
appeal pursuant to 28 U.S.C. 8 158(d), and now turn to the nerits
of the parties’ argunents.
1. STANDARD OF REVI EW

This court applies the sanme standard of review to the

deci sions of a bankruptcy court as does the district court.

Nesco Acceptance Corp. v. Jay (ln re Jay), 432 F.3d 323, 325 (5th

Cr. 2005). Findings of fact are reviewed for clear error, while

concl usions of | aw are consi dered de novo. ld.; see also FED. R

BAnkR. P. 8013. We may affirmon any grounds supported by the
record, even if those grounds were not relied upon by the | ower

courts. Bonneville Power Admin. v. Mrant Corp. (In re Mrant

Corp.), 440 F.3d 238, 245 (5th Gr. 2006).
I11. DI SCUSSI ON

A. Wether the Plan is Qualified

W will first consider Plunk’s appeal regarding the decision
that the Plan was not qualified. Plunk does not argue that the
bankruptcy court erroneously found that he had abused the Plan’s
assets and that such abuse warranted disqualification. |[nstead,

Pl unk argues that the bankruptcy court was required by this



court’s precedent in Youngblood to defer to the initial IRS

determ nation that the Plan was qualified. Consequently,
resolution of this case requires an analysis of our decision in

Youngbl ood.

I n Youngbl ood, Youngbl ood Builders, Inc., created a defi ned-

benefit pension trust for its enployees. 29 F.3d at 226. The
| RS i ssued favorable determnation letters that the plan was
“qualified” under § 401(a) in 1978 and 1987. 1d. |In Decenber
1987, the plan was term nated and W1 Iiam Youngbl ood, a
beneficiary of the plan, had his distribution rolled over into an
|RA. |d. Around that sane tine, the IRS audited the plan. 1d.
at 227. The I RS assessed sanctions against the plan for two
i nproper | oans and questioned several other transactions. 1d.
The I RS, however, did not revoke the plan’s qualified status.
Id. Wen Youngbl ood went bankrupt in 1989, he clained his |IRA as
exenpt property under section 42.0021 of the Texas Property Code.
Id. One of his creditors objected, arguing that because the plan
was not qualified, Youngblood s IRA was not exenpt. 1d. The
bankruptcy court agreed and ruled that the plan was not
qualified. 1d.

On appeal, Youngbl ood! argued that the bankruptcy court was
precluded fromfinding that the plan was not qualified because

the IRS had al ready concluded otherwise. 1d. This court held

! During the pendency of the litigation, WIIiam Youngbl ood
died, but the suit was carried on by his wfe.
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that the key issue in deciding the case was whet her the Texas
| egislature, in enacting section 42.0021, “contenplated that its
courts woul d i ndependently deci de whet her particul ar violations
were sufficiently serious to nerit the ultimte sanction of
disqualification especially when the IRS has made a contrary
determnation.” |d. at 229. W decided the Texas | egislature
intended that courts defer to the RS in determ ning whether a
plan is qualified. 1d. In so holding, we stated:
W see no reason that the legislature would want its
courts, which are inexperienced in federal tax matters,
to second-guess the IRS in such a conplex, specialized
area. We find it nmuch nore reasonable to assune that the
| egislature contenplated creating an exenption from
seizure for a debtor’'s retirement funds that could be
sinply and readily determ ned by referring to the federal
tax treatnment of those funds. Mor eover, we do not
believe that the legislature wanted to adopt a schene
that invites frequent, unseemy, conflicting decisions

bet ween the state court or bankruptcy court, and the I RS,
such as occurred in this case.

This case, then, hinges on this court’s decision in
Youngbl ood--whether it stands for the proposition that a
bankruptcy court can never question an IRS determ nation that a
plan is qualified, as contended by Plunk, or whether it permts a
bankruptcy court, in limted circunstances, to undertake its own
analysis of a plan’s qualified status, as urged by Appellees. W
have found no other circuit court case considering this question,

nor has any Texas court addressed this issue. But see Jones V.

Am_Airlines, Inc., 131 S .W3d 261, 270 (Tex. App.-Fort Wrth




2004, no pet.) (determ ning that Youngbl ood did not apply to the

situation in that case).
Appel | ees argue that the instant appeal is distinguishable

from Youngbl ood because the I RS in Youngbl ood had consi dered the

m sconduct at issue and decided not to disqualify the plan.
Here, the I RS has not audited the Plan or rul ed whether Plunk’s
abuse of Plan assets warrants disqualification. W agree that
this distinction is significant.

As a review of the Youngbl ood deci sion shows, our two

primary concerns in requiring deference to the IRS were (1) the
conflicting results that m ght be reached if the courts and the
| RS made separate, independent determnations of a plan’s
qualified status; and (2) the IRS s greater experience and
famliarity with the | .R C. and related regul ations. See

Youngbl ood, 29 F.3d at 229. Qur desire to avoid conflicting

results is not inplicated when, as here, the I RS has never rul ed
whet her certain conduct requires a plan to be disqualified.

| nstead, the courts will be able to nake that determ nation based
on the evidence presented to them w thout fear of inconsistency
wth a previous I RS decision.

Qur remaining concern that the IRSis nore famliar with the
tax code and regulations is not sufficient to require deference
to an out-dated IRS decision. Both state and federal courts
routinely interpret IRS rules and regul ations. See, e.q.

Coppola v. Beeson (ILn re Coppola), 419 F.3d 323, 327-29 (5th Cr
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2005) (interpreting provisions of the |.R C. and various

regul ations); Beard v. Beard, 49 S.W3d 40, 69-70 (Tex. App.-Waco

2001, pet. denied) (sane).

We, therefore, hold that when disqualifying events occur
after the IRS has |last determned that a plan is qualified, a
court may, under section 42.0021 of the Texas Property Code,
determne that a plan is no |onger qualified based on those

events. See Dzikowski v. Blais (In re Blais), 220 B.R 485, 489

(S.D. Fla. 1997) (considering Youngbl ood and reaching a sim|l ar
result under Florida | aw).

Turning to the facts of this case, it had been years since
the IRS determ ned the Plan was qualified, and then only as to
its structure. The IRS never considered Plunk’s abuse of Plan
assets or audited the Plan to determ ne whether it was
operationally qualified despite Plunk’s actions. Therefore, the
bankruptcy court and district court were permtted to reach an
i ndependent decision regarding the Plan’s qualified status and
were not bound by the previous |IRS determ nati on under
Youngbl ood. As a result, we affirmthe district court’s decision
on this point.?2

B. Wether Res Judicata or Collateral Estoppel Preclude Plunk’s
Omnershi p Argunent

2 Because we have decided that the | ower courts were not
bound by the IRS s previous statenent, we do not reach Appell ees’
argunent that Plunk’s inability to participate in the IRS s
Vol untary Conpliance Programrenders the Plan unqualifi ed.
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We next consider whether the bankruptcy and district courts
properly determ ned that res judicata and coll ateral estoppel
precl uded Plunk from chall enging H bernia s, and thus Conerica’s,
ownership of the judgnent against him Because we may affirmthe

| ower courts on any ground supported by the record, In re Mrant,

440 F.3d at 245, we first turn to collateral estoppel.
Texas rul es of preclusion apply, as we are dealing with the

effect of a state court judgnent. See Fielder v. King (lLn re

King), 103 F.3d 17, 19 n.2 (5th Gr. 1997). Under Texas | aw,
collateral estoppel is used to prevent a party fromrelitigating

an issue that it previously litigated and lost. Quinney Elec.,

Inc. v. Kondos Entmit, Inc., 988 S.W2d 212, 213 (Tex. 1999) (per

curiam). The party invoking coll ateral estoppel nust establish
“(1) the facts sought to be litigated in the second action were
fully and fairly litigated in the first action; (2) those facts
were essential to the judgnent in the first action; and (3) the
parties were cast as adversaries in the first action.” John G &

Marie Stella Kenedy Menil Found. v. Dewhurst, 90 S.W3d 268, 288

(Tex. 2002). Here, by seeking to use the judgnent in the 1992
garni shnent action to prevent Plunk from arguing that Conerica
does not own the judgnent in the instant case, Conerica is
seeking to invoke collateral estoppel in an offensive, as opposed

to defensive, nmanner. See Fletcher v. Nat’'l Bank of Conmmrerce,

825 S.W2d 176, 177 (Tex. App.-Amarillo 1992, no wit)
(di scussing difference between offensive and defensive coll ateral
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est oppel ).
On appeal, Plunk’s only contention is that the fact of
Hi bernia s ownership of the judgnment was not fully and fairly
litigated in the 1992 garni shnment action. He cites to precedent
identifying the follow ng factors that a court is to take into
account in deciding whether to apply offensive coll ateral
est oppel :
(1) Whether use of collateral estoppel wll reward a
plaintiff who could have joined in the previous action
but chose to “wait and see” in the hope that the first
action by another plaintiff would result in a favorable
j udgnent ;
(2) Wiether the defendant in the first action had the
incentive to litigate the previous suit fully and
vi gor ousl vy;
(3) Wiether the second action affords the defendant
procedural opportunities unavailable in the first action
that could readily cause a different result; and

(4) Wether the judgnent in the first action is
i nconsi stent with any previous decision.

Scurlock Ol Co. v. Smthw ck, 787 S.W2d 560, 563 (Tex. App.-

Corpus Christi 1990, no wit); see also Parklane Hosiery Co. V.

Shore, 439 U. S. 322, 330-31 (1979) (listing simlar factors).
Texas courts are given discretion in applying these factors. See
Scurlock, 787 S.W2d at 563. Plunk’s argunents fall primarily
under the second factor, and the remaining three factors do not
weigh in his favor.

Pl unk argues that he had little incentive to contest the

1992 garni shnent action because it only concerned a nom nal
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anount of noney. He also contends that there was no express
finding that H bernia owned the judgnment. W have reviewed the
evi dence of the 1992 garni shnent action submtted to the
bankruptcy court. The anmpunt at issue was not |arge, but Plunk
did file an answer through counsel and contested whet her sone of
t he noney belonged to himor his wife. This |evel of
participation suggests that Plunk did not consider the anount
nom nal enough to refrain fromparticipating in the suit

al t oget her.

Wth respect to Plunk’s argunent that there was no express
finding that H bernia owned the judgnent, we note that, under
Texas garnishnent law, the plaintiff nust own a judgnent against
the defendant in order to obtain a wit of garnishnent. See TEx
Gv. PrRac. & REM CobE ANN. 8 63.001. Further, agreed judgnents in
Texas have the sane degree of finality and binding force as
judgnents reached at the end of adversary proceedings. Forbis v.

Trinity Universal Ins. Co. of Kan., Inc., 833 S.w2d 316, 319

(Tex. App.-Fort Worth 1992, wit dismd) (finding an agreed
judgnent binding for collateral estoppel purposes). Therefore,
the agreed judgnent entered in the 1992 garni shnent action
necessarily required that Hi bernia own the judgnent at issue.

Consequently, the | ower courts were correct in determning
that the 1992 garni shnment action may be used to collaterally
estop Plunk fromcontesting H bernia s ownership of the judgnent.
As aresult, we affirmthe decision to |ift the stay to permt
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the state garni shnent action proceed.
| V. CONCLUSI ON
For the reasons above, we affirmthe decisions of the |ower
courts.

AFF| RMED.
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