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Appel I ant Mel vi n Wayne White appeal s the di sm ssal of his
action seeking injunctive relief under 42 U S.C. §8 1983, in which
he al |l eged that Texas’s nethod of execution violated the Ei ghth and
Fourteenth Amendnents of the Constitution. The district court sua

sponte dism ssed Wiite's action because it determ ned that he was

dilatory in filing his action for equitable relief. W AFFIRM

| . BACKGROUND
White was convicted of capital nurder and sentenced to

death on June 17, 1999. Thereafter, Wiite unsuccessfully



petitioned for state and federal habeas corpus relief, and on
Cctober 11, 2005, the Suprene Court denied Wiite' s petition for a
wit of certiorari. On Cctober 21, 2005, Wite filed a 8§ 1983
action, requesting a permanent injunction prohibiting the State of
Texas fromi) injecting himwi th a conbi nati on of sodi umpent ot hal ,
pancuroni um brom de, and potassiumchloride; and ii) utilizing any
i nvasi ve nedi cal procedures to gain venous access for the |ethal
i njection.
1. DI SCUSSI ON

The district court sua sponte dism ssed Wite's action

for equitable relief because it determned that, just like the

plaintiff in Harris v. Johnson, 376 F.3d 414 (5th Cr. 2004), Wite

waited too long to bring his § 1983 claim W review the district

court’s sua sponte disn ssal de novo. Bazrowx v. Scott, 136 F.3d

1053, 1054 (5th Gr. 1998).

“[Method of execution actions may be brought in a § 1983
suit instead of a habeas petition,” but the 8 1983 claim should
“not unduly threaten the State’s ability to carry out the schedul ed

execution.” Harris, 376 F.3d at 416 (citing Nelson v. Canpbell

541 U S. 637, 643-48, 124 S . 2117, 2123-25 (2004)).
Additionally, the fact that “an inmate states a cogni zable § 1983
cl aimdoes not warrant the entry of a stay as a matter of right,”
and “[a] <court may consider the last-mnute nature of an

application to stay execution in deciding whether to grant



equitable relief.” Nelson, 541 U. S. at 649, 124 S. C. at 2125-26

(citing Gonez v. U.S. Dist. Court., 503 U S 653, 112 S. C. 1652

(1992) (per -curiam). Wiite argues that because he is not
requesting a stay, the Suprenme Court’s pronouncenents in Nelson
shoul d not apply. These rules, however, were decl ared by the Court
inthe context of last-m nute 8 1983 net hod of execution chal |l enges
as well as last-mnute stay requests. Id. The principles
enunci ated by the Court are equally applicable to all types of
equitable relief, including permanent injunctions, sought by
i nmat es facing i mm nent execution.

When wei ghi ng equi tabl e renedies, a court “nust take into
consideration the State’s strong interest in proceeding with its
judgnent and . . . attenpts at manipulation.” Id.  Further,
“Igliven the State’s significant interest in enforcingits crimnal
judgnents, there is a strong equitable presunption against” | ast-
m nute equitable renedy requests. See id. at 650, 124 S. C. at
2126. This presunption occurs because the inmate could have
brought the action at an earlier tinme, which would have al |l owed t he
court to consider the nerits without having to utilize last-mnute
equitable renedies. See id.

As in Harris, “[wje do not decide whether [Wite]
properly states a claimunder 8§ 1983, because even if he does, he
is not entitled to the equitable relief he seeks” due to his
dilatory filing. 376 F.3d at 417 (citing Gonez, 503 U S. at 654,
112 S. . 1652). Wite has been on death row for nore than six

3



years, and only now, with his execution inmnent, has decided to
chal | enge a procedure for lethal injection that the State has been

using for his entire stay on death row See Harris, 376 F.3d at

417. Like Harris, Wite has no excuse for delaying his claimuntil
the el eventh hour, and he cannot argue that “he was unaware of the
State’s intention to execute himby injecting the three chem cals
he now chal l enges.” 1d. !

The State concedes that when Harris’ s conviction becane
final on direct review, his challenge to the State’s nethod of
execution, in the absence of dramatic changes to the State’'s
protocol, cf. Nelson, 541 US at 641, 124 S C. at 2121
(authorizing 8 1983 challenge to cut-down procedure newy adopted
in petitioner’s case), would have been appropriately filed at any
time thereafter and need not await an i nm nent execution date. W
agr ee.

Because we conclude that equitable relief for this |ast-
m nute chal l enge to the nethod of execution is inproper, we do not
reach t he questi on whet her White’'s clains, to the extent they would
require injunctive relief “seemngly without regard to whet her the
State did or did not resort to the cut-down,” see Nelson, 541 U. S.

at 648, 124 S. C. at 2125 are in effect a successive habeas

! Addi tional hurdles face Wiite's conpl ai nt that, because t he State m ght use
a cut-down procedure to gain venous access, he will be subject to an Eighth
Anmendment violation. First, it is counter-factual, as the State denies it will
resort to this procedure, and Wiite concedes that |V access has been achieved in
hi s hands several tines. Second, this claimis barred fromfederal review by
Wiite's failure to exhaust it pursuant to the PLRA. See, Underwood v. WIson,
151F. 3d 292 (5'" Gir. 1998).




petition, Id. Nor do we reach the State’s argunents for preclusion
based on adm ni strative rulings.
1. CONCLUSI ON
For the reasons discussed above, we AFFIRM the district

court’s dism ssal of White's § 1983 acti on.



