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Charles E. Smth was convicted and sentenced to death i n Texas
for the 1988 capital nmurder of Pecos County Deputy Sheriff Tim
Hudson. He appeals the district court’s denial of federal habeas
relief on his claim that his counsel rendered ineffective
assistance by failing to present any evidence at the punishnent
phase of the trial. Because Smth has not denonstrated that the
state court’s decision is contrary to, or an unreasonable
application of, clearly established federal |law, we AFFIRM the

judgnent of the district court denying federal habeas relief.



I

I n August 1988, Smth was an inmate at a Kansas correcti onal
facility, serving a sentence for burglary, theft, and aiding a
felon. He and his cousin, Carroll Smth, who was al so i ncarcerated
at the sane facility, escaped. At the tine of the escape, Smth
had approximately one nonth left to serve before he woul d have been
eligible for parole. They stole a pick-up truck and drove to
Houston, Texas. Wiile in Houston, they burglarized several hones
and stole credit cards, jewelry, license plates, and a . 357 magnum
pi stol and anmmunition. They abandoned the stolen truck and
replaced it with a stolen van, and began driving west toward New
Mexi co. They stopped and punped gasoline worth $22.50 into the van
i n Bakersfield, Texas, and drove away w t hout paying. Oficer Tim
Hudson, a Pecos County Deputy Sheriff, and other |aw enforcenent
officers responded to the reported theft. Smth, who was driving
the van, refused to stop when the officers tried to pull himover.
When Deputy Hudson pulled alongside the van, Smth fired three
shots into Deputy Hudson’s car, one of which fatally wounded Deputy
Hudson.

Smth and his cousin continued to evade |aw enforcenent
officers. They nade their way to a rural farmwhere they stole a
.22 rifle and ammunition. They also stole a tractor truck and set
the van on fire. As they approached a road bl ock, they nade a U
turn, and a high-speed chase, exceeding speeds of 100 m |l es per
hour, ensued. Qunfire was exchanged between Smth and his cousin
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inthe tractor truck and | aw enforcenent officers pursuing themon
the ground and by helicopter. Eventually Smth drove the tractor
truck off the road and was apprehended.

He nade two vi deot aped confessions while in custody.

Smth was tried and convicted of capital nurder and sentenced
to death in August 1989. The Texas Court of Crimnal Appeals
reversed his conviction and sentence i n Decenber 1991, hol di ng t hat
the trial court had abused its discretion by denying Smth's

chal | enge for cause to strike a biased juror. Smth v. State, No.

71,010 (Tex. Crim App. Decenber 4, 1991) (unpublished). He was
retried and convicted in June 1992. The trial court submtted only
two special issues to the jury: (1) whether there was a
probability that Smth would commt crimnal acts of violence
constituting a continuing threat to society; and (2) whether there
were any mtigating circunstances that warranted a sentence of life
i npri sonnent . The Texas Court of Crimnal Appeals affirned the
conviction, but remanded the case for a new sentencing hearing
because the trial court did not instruct the jury and submt a

speci al i ssue on whether Smth acted deliberately. Smth v. State,

907 S.W2d 522 (Tex. Crim App. 1995). At his third puni shnent
trial in Novenber 1999, the jury found that Smth had acted
del i berately, that he would constitute a danger to society in the
future, and that there were no mtigating circunstances that would
warrant a sentence of |ife inprisonnment rather than the death
penalty. The Texas Court of Crimnal Appeals affirnmed the sentence
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on direct appeal in May 2002. Smth v. State, 74 S.W3d 868 (Tex.

Crim App. 2002).

Smth was represented by attorney Martin Underwood at all
three of his trials.

In Cctober 2003, the Texas Court of Crim nal Appeals adopted
the state habeas trial court’s findings of fact and concl usi ons of

| aw and deni ed post-convictionrelief. Ex parte Smith, No. 57,076-

01 (Tex. Crim App. Cctober 22, 2003) (unpublished).
Smth filed a petition for federal habeas relief in Cctober
2004. In Septenber 2005, the district court granted the State’s

motion for summary judgnment and denied relief. Smth v. Dretke,

No. P-03-CV-113 (WD. Tex. Septenber 16, 2005) (unpublished).
I
The district court granted a certificate of appealability
authorizing Smth to appeal the denial of habeas relief as to the
foll ow ng issues:

1. VWether Smth was denied effective
assistance of counsel in his 1999
puni shment trial when his trial counse
failed to present any mtigation evidence
to the punishnent jury; and/or

2. whether Smth in his 1999 puni shnent
trial was denied effective assistance of
counsel when his trial counsel failed to
of fer any rebuttal evidence on the issue
of future dangerousness; and/or

3. whether Smth was denied effective
assi stance of counsel at his 1999
puni shment trial when his trial counse
failed to investigate mtigation evidence
adequately thereby wongfully deciding
not to present mtigation evidence to the
jury considering punishnent; and/or
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4. whet her Smth’s Ei gh[th] Arendnent rights
were vi ol ated when the 1999 jury heard no
evidence from petitioner on mtigating
factors.
The parties did not brief these issues separately, but instead
grouped themtogether in the sane discussion.?
Smith is not entitled to federal habeas relief on his clains
unl ess the state court’s adjudication of the clains
(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or
(2) resulted in a decision that was based
on an unreasonabl e determ nation of the facts
in light of the evidence presented in the
State court proceedi ng.
28 U S.C. § 2254(d). The state court’s factual determ nations
“shall be presuned correct”, and the petitioner “shall have the
burden of rebutting the presunption of correctness by clear and
convincing evidence.” 28 U S.C. 8§ 2254(e)(1).
A
Smth clains that his counsel at the third puni shnent trial in
1999 rendered ineffective assistance by failing to present any

mtigating evidence, by failing to present any rebuttal evidence on

the issue of future dangerousness, and by failing adequately to

Smth’s contention that his Eighth Anendnent rights were
violated when the 1999 jury heard no evidence from him on
mtigating factors is not adequately briefed and therefore any
separate claimof an Ei ghth Anendnent viol ati on based on counsel’s
decision not to present evidence at the punishnent phase is
abandoned.



investigate mtigating evidence. W reviewthese clains under the

clearly established |law of Strickland v. Washi ngton, 466 U. S. 668

(1984).2 To prevail, Smth nust show that his counsel rendered

deficient performance, and that his defense was prejudiced by the

deficiencies. |d. at 687. Counsel’s performance was deficient if
it “fell below an objective standard of reasonableness.” |d. at
688. “The proper neasure of attorney performance remains sinply
reasonabl eness under prevailing professional norns.” |d.

[S]trategic choices mnade after thorough
investigation of law and facts relevant to
pl ausi bl e options are virtually
unchal | engeabl e; and strategic choices made
after less than conplete investigation are
reasonable precisely to the extent that
reasonabl e professional judgnents support the
limtations on investigation. |n other words,
counsel has a duty to nmke reasonable
investigations or to mnake a reasonable
deci sion that nmakes particular investigations
unnecessary. In any ineffectiveness case, a
particul ar decision not to investigate nust be
directly assessed for reasonableness in all

2Smth's argunent that, because counsel presented no
W t nesses, prejudice should be presuned, is without nerit. Smth
did not present this claim to the state court, and so it is
unexhausted. See Wlder v. Cockrell, 274 F.3d 255, 259 (5th Cr
2001) (“where petitioner advances in federal court an argunent
based on a |l egal theory distinct fromthat relied uponin the state
court, he fails to satisfy the exhaustion requirenent”) (internal
quotations and citation omtted). |In any event, the presunptive
prejudi ce standard does not apply because counsel chose, as a
matter of strategy, not to present any witnesses in order to avoid
openi ng the door to damagi ng evidence. See Bell v. Cone, 535 U. S.
685, 697-98 (2002) (“the failure to adduce mtigating evidence and
t he wai ver of closing argunent are plainly of the sane il k as ot her
specific attorney errors we have held subject to Strickland' s
performance and prejudice conponents”). Counsel’s strategic
deci sion not to present evidence did not result in the constructive
deni al of counsel




t he ci rcunstances, applying a heavy neasure of
deference to counsel’s judgnents.

Id. at 690-91. “ITOur principal concern in deciding whether
[ Smth’s counsel ] exercised reasonabl e prof essi onal judgnent is not
whet her counsel should have presented a mtigation case. Rather,
we focus on whet her the investigation supporting counsel’s deci sion
not to introduce mtigating evidence of [Smth’s] background was

itself reasonable.” Waggins v. Smth, 539 U S 510, 522-23 (2003

(internal quotations and brackets omtted; enphasis in original).
“I'n assessi ng counsel’s i nvestigation, we nust conduct an obj ective
review of their performance, neasured for reasonabl eness under
prevailing professional nornms, which includes a context-dependent
consideration of the challenged conduct as seen from counsel’s
perspective at the tine.” Id. at 523 (internal quotations
omtted). There is a “strong presunption” that counsel’s conduct
“falls wthin the wde range of reasonable professional
assi stance,” and we may “not find ineffective assi stance of counsel
merely because [we] disagree[] with counsel’s trial strategy.”

Bell v. Cone, 535 U S. 685, 698 (2002); Strickland, 466 U.S. at

689.
The Anmerican Bar Associ ation Quidelines for representation of
def endants at capital sentencing proceedi ngs state:

A Counsel should present to the sentencing
entity ... all reasonably avail able
evidence in mtigation unless there are
strong strategic reasons to forego sone
portion of such evidence.



B. Anmong the topics counsel shoul d consider
presenting are:

1. Medi cal history (including nental
and physical illness or injury,
al cohol and drug use, birth trauma
and devel opnent del ays);

2. Educati onal hi story (i ncl udi ng
achi evenent, performance and
behavi or), speci al educati onal needs
(i ncluding cognitivelimtations and
| earni ng di sabilities), an
opportunity or |lack thereof;

5. Fam |y and social history;
6. Rehabilitative potential of client;
7. Record of prior offenses, adult and

juvenile, especially where there is
no record, a short record, or a
record of non-viol ent offenses;

8. Expert testinony concerning any of
the above and the resulting inpact
on the client relating to the
of f ense and to t he client’s
potential at the tine of sentencing.

See Strickland, 466 U S. at 688 (referring to Bar Association

standards as guides); Wggins, 123 S . CG. at 2536 (sane).

“Strickland does not require counsel to investigate every

conceivable line of mtigating evidence no matter how unlikely the
effort would be to assist the defendant at sentencing.” W.Jgdgins,

593 U.S. at 533. “Nor does Strickland require defense counsel to

present mtigating evidence at sentencing in every case.” |d.
W now turn to consider the evidence presented at the 1999
puni shment trial, the evidence that Smth contends his counsel
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shoul d have presented, counsel’s explanati on of why he deci ded not
to present that evidence, and the state court’s decision.
B

At the third punishnment trial in 1999, the State presented
testinony relating to the crine: the theft of gas, the pursuit by
Deputy Hudson and other |aw enforcenent officers, the nurder of
Deputy Hudson, and the subsequent high-speed chase leading to
Smth' s capture. Smth’s videotaped confessions were also played
for the jury.

In addition, the State presented evidence regarding the crines
for which Smth was incarcerated in Kansas before his escape. In
1987, Smth pleaded guilty to felony burglary and felony theft,
admtting that he and a conpanion, Jeff Mers, had broken into a
house and stolen a rifle. Smth’'s conviction for aiding a felon
stemmed fromhis presence on January 22, 1987, when M ers used t hat
gun to Kkill Martin Esquivel and wound his brother, Fernando
Esquivel, in Garden Cty, Kansas. One witness testified that Smth
urged Mers to “shoot the [****ing] Mexicans”.

John Nondorf, the Kansas probation officer who prepared the
presentence investigation report for the burglary and theft
convictions, testified that Smth told himthat he was riding a
bi cycle and was hit by a car when he was 13 years ol d; that he went
to the hospital for one day, but had no serious conplications from
the accident; and that he had no drug problens and only drank
al cohol on a social basis. Sally Ann OQchoa, the probation officer
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who prepared the presentence investigation report for Smth’s
conviction for aiding a felon (relating to Smth's involvenent in
the Esquivel nurder), testified that Smth did not express any
renorse and seened unconcerned. Both probation officers concl uded
that Smth was not a suitable candidate for probation and
recommended that he be sentenced to prison.

Norma Jean Jackson, a correctional officer in Kansas,
testified that while Smth was incarcerated in the facility where
she was enpl oyed, he violated the facility’ s rules by shoving her
as she stood in a doorway. Joyce Whitt, another correctiona
of ficer fromKansas, testified that Smth escaped fromthe Kansas
facility when he had approximately a nonth left to serve before
being eligible for parole, and that he could have faced two years
in prison if he had been captured.

Mark Yates, who was incarcerated in a cell adjoining Smth's
cell in the Pecos County Jail, testified that Smth showed no
renorse for the nmurder of Deputy Hudson and stated that he (Smth)
had slept like a baby the first night in jail. Yates al so
testified that Smth told himthat, by killing a police officer, he
had fulfilled one of the goals of his life.

Adiff Harris, who supervised the jailers in Pecos County,
testified about contraband found in Smth’'s cell and in the maxi num
security area where he was housed. He testified that they had
numer ous problens with Smth: he set his blankets on fire once; he
fought wth other innmates; he had a very short tenper and when he
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| ost his tenper, he tore things up; he intimdated other inmates
and dom nated the maxi mnum security cell bl ock; and he was a danger

to other inmates and the jailers. SamEsparza testified that while

he was assisting with visitation at the Pecos County Jail, he broke
up a fight between Smth and another inmate. T. J. Perkins,
another jailer at the Pecos County Jail, testified that Smth

gr abbed hi mthrough the bars and that he felt that his life was in
danger. He also testified that he heard Smth singing a song: “I
shot the sheriff, but in ny case it was the deputy.”?3

Carol Barnett, a Pecos County jailer, testified that a razor
bl ade that had been renoved fromits plastic hol der was taken from
the sink in Smth's cell. She also testified that after a strip
search of the inmates and a shakedown of the maxi num security
cells, Smth got angry because his cell had been searched. He tore
up light fixtures and a tel evision set and threw the pieces through
the bars at the deputies, and then started a fire with a bl anket.
She testified that Smth was nore aggressi ve than nost of the other
i nmat es.

Darl ene Archer, another jailer, testified that she saw Smth
hitting another inmate in the face with his fist; and that she

heard Smith singing, in a cheery manner, “l shot the sheriff, but

SApparently Smith sang his own version of the song witten by
Bob Marley and recorded by Eric Capton, entitled “I Shot the
Sheriff.” The conplete lyrics, as witten by M. Mrley, are
avai l abl e at http://ww. bobrarl ey. com’ songs/ songs. cqi ?sheriff (I ast
vi ewed Cctober 24, 2006).
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in ny case | shot the deputy.” In her opinion, Smth had “no good
poi nts” and “no redeem ng virtues.”

Bruce Wl son, Sheriff of Pecos County, testified that he cane
to the jail the night Smth started the fire and heard Smth say,
“The first son of a bitch through that door I'’mgoing to kill.” He
testified that Smth was noody and one day could be docile and the
next day “he can be a raging, crazy human being.” He testified
that Smth is “very dangerous” and was the dom nating force in the
maxi mum security area of the Pecos County Jail.

Several other wtnesses testified that Smth had a bad
reputation for being a peaceful and | aw abiding citizen.

Smth rested wthout presenting any evidence at the 1999
trial. In cross-examnation of the State’'s wtnesses and in
closing argunent, Smth’s counsel attenpted to showthat Smth shot
at Oficer Hudson’s car to try to avoid capture rather than to
deli berately take his life. He also argued that Smth had changed
in the twelve years since the nurder, and stressed the fact,
brought out on cross-exam nation, that Smth had not used any of
t he weapons described by the State’s witnesses against jailers or
ot her i nmates.

In his affidavit presented in the state and federal habeas
proceedi ngs, Smth' s counsel explained his decision not to present
any evidence at the 1999 trial as foll ows:

|, after discussing the mtter wth
CHARLES SM TH, decided upon the strategy of
reducing the quantity of damaging evidence
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both as to future dangerousness and mtigation
by resting wwth the State. This was the third
time through the punishnent phase, and there
was a wealth of bad information which | knew
the State would present to this third jury
either through cross exam nation of defense

W tnesses or in rebuttal. Conparing the
predictive benefi ci al ef f ect of our
presentation with the damaging effect of the
State’s yet-to-be-presented evidence, | was

convinced th[at] we would conme closer to
avoiding the death penalty by that strategy

than any other. This really wasn't just
specul ation -- | had seen the evidence wei ghed
before, twice. | believed then and | believe

now, that there was no way our evidence woul d
benefit our changes enough to anywhere offset
the additional danmaging State’s evidence that
would follow via cross examnation and
rebuttal.
C
Smth acknow edges that Underwood is an experienced crim nal
defense attorney, well qualified to represent persons accused of
capital offenses. He contends, however, that Underwood’ s deci sion
to forego further investigation and to present no evidence at the
puni shment phase of the third trial is a “flawed strategy”
representing a serious departure from professional norns. Smth
contends that ~counsel’s representation was constitutionally
i neffective because he failed to present (1) expert testinony from
Dr. Wndel D ckerson, Dr. Janes Marquart, and Dr. Walter Quijano;
(2) the testinony of Smth’s nother, half-sister, aunt, and cousi n;
(3) Smth's testinony; and (4) juvenile offense and jail records.
(1)
(a)
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Dr. Dickerson, a psychol ogist, was call ed as an expert w tness
for the defense at the punishnent phases of Smth's first and
second trials in 1989 and 1992. He testified that he perforned
psychol ogical tests on Smth that revealed problens in his
intellectual functioning, comonly associated with sone kind of
underlying organic brain injury. Dr. Dickerson concluded that
Smth suffers froma chronic brain dysfunction that was probably
caused by a head injury Smth sustai ned when he was struck by a car
whil e riding his bicycle when he was 13 years old. Smth’ s nedical
records i ndi cated that he had an abnormal el ectroencephal ogramt hat
i ndi cat ed a possi bl e sei zure di sorder. Doctors prescribed Dilantin
for Smth to control his severe headaches, but he did not take it
regul arly. Although Dr. Dickerson did not interview Smth’s
famly, he testified that he believed that Smth had either
experienced abuse or witnessed it. He testified that Smth had a
chaotic upbringing: his natural father had been sent to prison;
his nother had married many tinmes; and the famly lived on wel fare.
According to Dr. Dickerson, Smth was exceedingly self-centered,
and had a great inpairnent in terns of inpulse control that had at
| east a partial organic basis. He testified that the results of
Smth's Mnnesota Miltiphasic Personality Inventory reveal ed that
Smth is a profoundly disturbed person who has little regard for
others, has trouble conformng his behavior to the rules of

soci ety, and acts aggressively out of fear.
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In 1989, Dr. Dickerson testified that Smth is an appreciable
risk to coomt future acts of violence and that he “needs to be
restrained in some way for our protection and his.” At the second
trial in 1992, Dr. Dickerson conpared the results of psychol ogi ca
tests performed on Smth in 1992 to the results of the 1989 tests
and concluded that Smth was a nmuch nore passive individual in
1992, sonewhat noderating the risk of future dangerousness. He

further testified that Smth had not commtted any violent acts

during the tinme between the first and second trials. He
acknow edged, however, that Smth was still a significant risk and
that he “has still got a ways to go.” He testified further that

there is a progressive dinension of risk level associated wth
violent conduct wth the passage of tine and that, if Smth
received proper treatnent in prison, there was a realistic
possibility that he coul d becone a useful nenber of prison society.
He al so agreed that past behavior is the single best predictor of
future dangerousness.

(b)

Dr. Marquart was called as an expert witness for the defense
at the punishnent phase of Smth's second trial in 1992. He
testified that, based on his research, he had concluded that it
would be statistically inpossible to determne whether an
i ndi vidual would be a continuing threat to society and that |ong-
term predictions of violence could not be acconplished with any

degree of accuracy.
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(c)

Dr. Quijano, a psychologist, did not testify at either of
Smth's first two trials. In support of his state and federa
habeas petitions, Smth presented Dr. Quijano's affidavit. Dr .
Quijano states that, based on his review of Smth's history and
records, he believes that Smth would have been placed in
adm nistrative segregation if he had been sentenced to life in
prison. He states that, if he had been called as a wtness at
Smth's third punishnment trial, he would have testified that the
probability would be low that Smth would be a future danger to
soci ety, based on the fact that Smth was not violent while in the
Kansas correctional facility and his non-viol ent behavior in the
Texas Departnment of Crimnal Justice. He states that Smth’s
vi ol ent conduct in the Pecos County Jail was an “anomal y” and m ght
have occurred because the | aw enforcenent officers in Pecos County,
who were friends with the victim may have goaded Smth into | osing
his tenper in order to provide evidence of future dangerousness at
trial so as to ensure that Smth received the death penalty.

(2)

Smth asserts that his nother, half-sister, aunt, and cousin
were present and willing to testify at his third punishnment trial
in 1999. Al of themsubmtted affidavits in the state and federal
habeas proceedings, stating that if they had been called to
testify, they woul d have expressed their | ove for Smth and pl eaded
for nmercy on his behalf, and woul d have testified about his head
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injury and subsequent inpaired intellectual functioning, his
i npoveri shed and disadvantaged upbringing, and his positive
character traits.

(3)

Smth submtted an affidavit in which he states that, if he
had been called as a witness at the 1999 puni shnent trial, he would
have testified that he was only 22 years old at the tinme of the
murder; he had consuned 30 beers in a 22-hour period and was
intoxicated at the tinme of the shooting; his prior accident caused
hi mto have headaches and sei zures and he was prescribed Dl anti n;
he had had nore than ten years to think about the crine and is very
renorseful; he has a good disciplinary record in prison; and he
believes that the officers at the Pecos County Jail baited himto
act violently in order to increase the |ikelihood of his receiving
the death penalty.

(4)

Smth contends that other evidence not previously presented
“apparently either [was] not discovered or used by trial counsel in
formulating the strategy to present no evidence at punishnent.”
Thi s evidence consists of Smth's records fromthe Texas Depart nent
of Crimnal Justice, his jail records from Pecos County and
Crockett County, and portions of his juvenile record.

D

The state habeas court found that the defense decision to rest

W t hout presenting any evidence at the 1999 puni shnent trial was a
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matter of sound trial strategy based on trial counsel’s previous
experience in the 1989 and 1992 punishnent trials. The court
rejected as unfounded Smth’s claimthat counsel did not conduct
the necessary investigation on which to base a rational, inforned
deci sion of whether to call wtnesses. The court found that, by
not presenting testinony, Smth's counsel was able to prevent the
prosecution from presenting other damagi ng evidence to the jury,
i ncl udi ng:

a. The fact that [Smth] had been arrested
Six or seven tines as a juvenile;

b. The fact that [Smth] had been on
juvenil e probation three tines;

C. The fact t hat [Smth’s] previ ous
psychol ogi cal reports indicated that
[ Smth] “had psychol ogical testing which
indicated that he was an inpulsive,
angry, inadequate feeling individual with
tendenci es toward acting out this anger.
He was diagnosed as having a conduct
di sorder, undersoci al i zed aggressi ve type
when he was 14 years old. Basi cal | y,
what that means is antisocial acts, acts
agai nst society, crimnal type behavior.
Undersoci ali zed neans that he was not
socialized to the extent of dealing
effectively wth society, and aggressive
type nmeans as opposed to a passive type
which is just stealing things of that
nature, and aggressive type is active
aggressi on against people. That was
1980, when he was 14 years old.”

The state habeas court found that the prosecution could have
used Dr. Dickerson’s prior testinony that a person’s past behavi or
is “the best single predictor” in predicting how violent a person

m ght be in the future in cross-exam ni ng hi mhad he been call ed as
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a wtness in 1999. The court found that the prosecution could have
cross-exam ned Dr. Marquart about the inconsistency between his
1992 testinony that accurate | ong-termpredictions of violence are
i npossible and his prior testinony in another case that ol der
inmates are less likely to engage in violent activity in prison.
It also found that, if Dr. Quijano had been called as a witness for
the defense, the State could have cross-exam ned him about his
prior testinony in another case that the “best” and “strongest”
i ndi cat or of whether soneone would commt crines in the future is
their prior record of crimnal actions.

Furthernore, the court found that trial counsel’s strategic
decision not to present evidence regarding Smth's chaotic
upbringing, his diagnosis of attention deficit disorder, and the
role of his head injury and failure to take Dilantin was sound
because if such evidence had been presented, it would have opened
the door to the State calling Dr. R chard Coons as an expert
witness in rebuttal. The court found that, if Dr. Coons had been
called as a witness, he would have rebutted Smth’'s mtigating
evi dence and would have testified, as he did in the prior trials,
that he did not think Smith's head injury had anything to do with
his behavior. At the first two trials, Dr. Coons, a psychiatrist,
testified that, inthe light Smth's history and the facts of the
crime, there was a probability that Smth would constitute a future
danger. In his previous testinony, Dr. Coons observed that Smth’s
famly had financial problenms and that he had a deprived
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upbringing; that Smth had been diagnosed at age 14 as an
undersoci ali zed aggressive type; that he had been placed on
juvenile probation three tines and had been charged as a juvenile
on si x occasions; that he had been di agnosed with attention deficit
di sorder with hyperactivity, which can | ead to behavi oral probl ens
as an adult; and that Smth's prior behavior, psychological and
psychi atric assessnents, social history, and fam |y background did
not change his m nd about Smth’s future dangerousness, but instead
reinforced his assessnent. Dr. Coons testified that he did not
believe that Smth's head injury had anything to do with his
behavi or.

The state court found that counsel’s decision not to cal
Smth's nmother as a wtness was sound because she had told
i nvestigator Larry Jackson that she was not surprised that Smth
had killed soneone, and Jackson would have been available to
testify at the 1999 trial in rebuttal had Smth's nother been
called as a w tness.

E
The state court’s decision is neither contrary to, nor an

unreasonabl e application of, Strickland. WMst of the evidence that

Smth contends should have been presented at the 1999 trial,
including his own testinony, had been presented at the 1989 and
1992 trials. Smth' s counsel, who represented himat all three
trials, was well aware that the defense evidence did not persuade
the juries in those trials to spare his life, even in the 1992
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trial when the jury was instructed to answer a special issue on
mtigating circunstances. Smth's famly nenbers did not testify
at the two previous trials, but the information they could have
provided regarding Smth's famly background and his head injury
was presented to the juries at those trials through Dr. D ckerson’s
t esti nony. Al t hough Smth argues that his counsel should have
called Dr. Dickerson to provide updated testinony at the third
trial in 1999, Smith did not furnish an updated report from Dr.
Di ckerson in the habeas proceedings. Therefore, he offers only
speculation that Dr. Dickerson could have provided helpful
testinony in 1999. Dr. Marquart did not evaluate Smth and could
not have provided the jury with any information specific to Smth.
As the state court observed, all three experts would have been
subj ected to danmagi ng cross-exam nati on by the prosecuti on based on
their prior testinony, and the presentation of expert testinony by
t he defense would have led to rebuttal and nore danagi ng evi dence
fromthe State’s expert, Dr. Coons.

In the Iight of brutal and sensel ess nature of the crine, and
all of the other evidence of Smth's violent conduct, it is
unli kely that evidence of his head injury, his troubled chil dhood
and chaotic upbringing, pleas for nercy fromhis relatives, or the
jail and juvenile records that Smth says his counsel should have
di scovered and presented would have nmade any difference. | f
Smth s relatives had testified, they woul d have been i npeached on
cross-exam nation with information that Smth and his nother had
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provided earlier to nedical personnel and probation officers
(regarding his head injury, his relationship with his father and
stepfathers, and his use of alcohol and drugs) that contradicted
statenents in the famly nenbers’ affidavits. As the district
court noted, Smth did not submt as exhibits in the state or
federal habeas proceedings the jail and juvenile records that he
clains his counsel should have discovered and presented.
Consequently, he has failed to denonstrate that the state court
unreasonably concluded that he was not prejudiced by counsel’s
failure to discover and present those records to the jury.
1]

The state court’s decision that Smth's counsel nade a
reasonable strategic decision to forego the presentation of
evi dence at the punishnent phase is neither contrary to, nor an
unreasonabl e application of, clearly established federal |aw
Therefore, the judgnent of the district court denying Smth's
petition for a wit of habeas corpus is

AFFI RVED.
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