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Xue Zhen Chen petitions for review of an order of the Board
of Imm gration Appeals denying her application for asylum
wi t hhol di ng of renoval, and relief under the United Nations
Convention Agai nst Torture.

| . FACTUAL AND PROCEDURAL BACKGROUND

Petitioner Xue Zhen Chen is a native and citizen of China,
where she was born and lived in the Fujian Province. |In August
2001, Chen left China illegally and entered the United States
wth the paid assistance of smugglers, known as “snakeheads.”
Upon arriving at the Los Angeles International Airport from
Vi etnam Chen presented a United States passport issued to Jenny

Susan Chong. |Immgration officials determned Chen’s true
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identity and she was subsequently charged as being subject to
renmoval on grounds that she falsely represented that she was a
United States citizen and she did not have any docunentation
aut hori zing her presence in the United States.

Chen conceded renovability in renoval proceedi ngs, but
applied for asylum w thholding of renoval, and for protection
under the United Nations Convention Against Torture (“Convention
Agai nst Torture”) on April 30, 2002. Chen asserted in her
application that she could not return to China because: (1) she
feared physi cal harm from snakeheads and noney | enders as
retribution for the debt she owed them (2) local officials were
corrupt and profited fromillegal snuggling operations and
therefore woul d not protect her from snakeheads and noney
| enders; (3) her nother was forcibly sterilized and Chen
di sagreed with China s coercive famly planning policy; and (4)
she would be jailed because she left China illegally, and once
jailed, would be subject to nental and physical torture.

In the two-year intervening period between Chen’s
application for relief and her renoval hearing, Chen lived in
Mount Pl easant, Texas, and worked at her uncle’s restaurant.
Wil e working at the restaurant, Chen becane acquainted with
menbers of a nearby Nazarene church who offered to help her
i nprove her English. Chen began taking English | essons at the
church, becane interested in Christianity, and then took Bible
cl asses and was baptized at the church. At her renoval hearing
before the immgration judge (“1J”) on March 29, 2004, Chen

stated, as part of her argunent for relief, that she had
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converted to Christianity since her arrival in the United States
and that she feared persecution on the basis of religion if she
returned to China.

The 1J issued an oral decision and accepted Chen’ s testinony
as “basically plausible and credible.” The IJ, however, denied
Chen’s application on all three bases for relief. The IJ
concluded that if Chen were to be jailed as a result of her
illegal departure from China, the evidence did not support a
reasonabl e fear of harmconstituting persecution or a likelihood
of torture. The |IJ |likew se concluded that it was unlikely that
snakeheads or noney | enders would cause any harmto Chen, and
t hat based on the evidence of the Chinese governnent’s
“substantial effort” to detect, arrest, and prosecute corrupt
public officials, it was unlikely that the governnent of China
woul d acqui esce in any harm from snakeheads or noney | enders.
The 1J further concluded that the substantial period between
Chen’s nother’s forced sterilization, the | ack of evidence about
Chen’s interest in notherhood, and the governnent’s declining
efforts to enforce the one-child policy barred relief on the
basis of China's famly policy. Finally, the IJ concluded that
the evidence did not showthat it was |ikely that Chen would
suffer harm anounting to persecution on the basis of her
conversion to Christianity.

The Board of Inmgration Appeals (“BIA’) affirmed the 1J’s
deci sion wi thout an opinion and Chen tinely appeal ed.

| I. STANDARD OF REVI EW

When the BIA affirns the 1J’s decision wthout an opinion,
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as is the case here, the 1J's decision is the final agency

deci sion for purposes of judicial review on appeal. Soadjede v.

Ashcroft, 324 F.3d 830, 831-32 (5th Cr. 2003). The agency’s
admnistrative “findings of fact are concl usive unl ess any
reasonabl e adj udi cator woul d be conpelled to conclude to the
contrary . . . .7 8 US C 8 1252(b)(4)(B). This standard of
review essentially codifies the substantial evidence test

established by the Suprenme Court in INS v. Elias-Zacarias, 502

US 478, 481 & n.1 (1992). W apply this standard in review ng
an 1 J's factual conclusion that an applicant is not eligible for

asylum Zhao v. Gonzales, 404 F.3d 295, 306 (5th Cr. 2005),

wi t hhol di ng of renoval, Zanora-Mrel v. INS, 905 F.2d 833, 838

(5th Gr. 1990), and relief under the Convention Against Torture,
Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 353 (5th Cr. 2002).

Under the substantial evidence standard, reversal is
i nproper unless we decide “not only that the evidence supports a
contrary conclusion, but also that the evidence conpels it.”

Zhao, 404 F.3d at 306 (quoting Chun v. INS, 40 F.3d 76, 78 (5th

Cir. 1994)). The applicant has the burden of show ng that the
evidence is so conpelling that no reasonable factfinder could
reach a contrary conclusion. 1d.
[11. DI SCUSSI ON

Chen contends that the 1J erred by denying her application
for asylum w thholding of renpoval, and relief under the
Convention Against Torture. W review her clainms of error
according to each basis for relief.

A Asyl um
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The Attorney CGeneral has the authority to grant asylumto

any applicant who qualifies as a refugee under 8 U. S. C
§ 1101(a)(42)(A). 8 U.S.C. 8§ 1158(b). The statute defines a
refugee as

any person . . . who is unable or unwilling to

return to, and is unable or unwilling to avai

hi msel f or herself of the protection of, that

country because of persecution or a well-

founded fear of persecution on account of

race, religion, nationality, nenbership in a

particul ar soci al group, or political

opi ni on .
8 US.C 8 1101(a)(42)(A). Being classified as a refugee on the
basis of past persecution or a well-founded fear of persecution,
however, does not automatically entitle a refugee to asylum

M khael v. INS, 115 F.3d 299, 303 (5th Cr. 1997). The Attorney

Ceneral’s statutory power to grant asylumis discretionary. 1d.
(noting that the provision's |language is precatory, giving the
Attorney General discretion to grant asylun.

Because Chen converted to Christianity after her arrival in
the United States, her asylum application rests on a well -founded
fear of persecution based on religion rather than past
persecution. To establish a well-founded fear of future
persecution, an applicant nust denonstrate “a subjective fear of
persecution, and that fear nust be objectively reasonable.”

Eduard v. Ashcroft, 379 F.3d 182, 189 (5th Gr. 2004) (quoting

Lopez- Gonez v. Ashcroft, 263 F.3d 442, 445 (5th Cr. 2001)).

Because the |IJ credited Chen’s testinony, her subjective fear of
persecution is not at issue and our review focuses on the
obj ecti ve reasonabl eness of her fear. The objective prong

requires the applicant to establish that “‘a reasonable person in
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[ her] circunstances woul d fear persecution’” if deported. |d.

(quoting Faddoul v. INS, 37 F.3d 185, 188 (5th Gr. 1994)).

Al t hough the Immgration and Nationality Act does not define
“persecution,” we have relied on a description of persecution as:

The infliction or suffering of harm under
gover nnment sanction, upon persons who differ
in a way regarded as offensive (e.g., race,
religion, political opinion, etc.), in a
manner condemmed by civilized governnents.
The harm or suffering need not be physical

but may take other forns, such as the
deli berate inposition of severe economc

di sadvantage, or the deprivation of I|iberty,
food, housing, enploynent, or other essentials
of life.

Abdel - Masieh v. INS, 73 F.3d 579, 583 (5th Gr. 1996) (quoting

Matter of Laipenieks, 18 |I. & N. Dec. 433, 456-57 (BI A 1983)).

The wel | -founded fear standard does not require an applicant to
denonstrate that he will be persecuted if returned to his native
country, but rather, requires that he establish persecution as a

“reasonabl e possibility.” INS v. Cardoza-Fonseca, 480 U. S. 421,

440 (1987); see also Eduard, 379 F.3d at 189 (relying on Cardoza-

Fonseca for the proposition that the applicant nust establish,
“to a reasonabl e degree,” that return to his native country would
be intol erable).

To establish the objective reasonabl eness of a well -founded
fear of persecution, an applicant nust prove that

(1) he possesses a belief or characteristic a
persecutor seeks to overcone by neans of
puni shnment of sone sort; (2) the persecutor is
al ready aware, or could becone aware, that the
al i en possesses this belief or characteristic;
(3) the persecutor has the capability of
puni shing the alien; and, (4) the persecutor
has the inclination to punish the alien.

Zhoa, 404 F.3d at 307 (citing Eduard, 379 F.3d at 191).
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Chen asserts that the IJ erred by holding that she did not
have a wel | -founded fear of persecution based on her religion.
She argues that the IJ's conclusion that her fear of persecution
was not objectively reasonable was based on two erroneous
assunptions: that Chen’s Nazarene faith was not at a | evel of
sophi stication such that she woul d be subjected to persecution
and that only a small percentage of Christians are persecuted in
Chi na.

Chen first argues that the 1J erred in relying on her “level
of [religious] sophistication” to determ ne whether she would be
subj ected to persecution because an applicant’s |evel of
sophi stication cannot be used as a proxy for depth of religious
faith. Chen points to the Second Circuit’s recent decision in

Ri zal v. CGonzales, 442 F.3d 84 (2d Cr. 2006), for support. In

Rizal, the Second Circuit granted an applicant’s petition for
revi ew because the IJ “erroneously viewed [the applicant’s] |ack
of detailed doctrinal know edge about Christianity as
automatically rendering incredible his claimof religious
persecution, wthout assessing the genui neness of [his] asserted
Christian self-identification . . . .” |d. at 86. Rizal,
however, does not resolve the dispositive question presented
here. Wereas in R zal, the |IJ posed doctrinal questions to
determ ne that the applicant’s testinony regarding his religious
belief was not credible, in Chen's case, the |IJ accepted Chen’s
testinony of religious conversion as credi bl e based on her
deneanor and docunents denonstrating that she had conpleted Bible

cl asses and had been baptized. Although the 1J did refer to
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Chen’s | evel of sophistication, it was in relation to whether
Chen’ s understandi ng of doctrinal distinctions was at a stage
such that, if returned to China, she would have to attend a
Nazarene church in particular, which would necessarily be an
unregi stered or underground church, or if she could attend the

st at e- sponsored Protestant church.! Chen counters that she would
not attend a state-sponsored church and woul d be rel egated by
bot h choi ce and geographical logistics in the Fujian Province to
attend an unregi stered or underground church.

Chen’s argunent for asylumthen actually rests on the
persecution to which adherents in unregistered or underground
churches are subjected. Accordingly, although we do not agree
with Chen that the 1J inproperly considered | evel of
sophistication in her case, the success of her claimrests not on
her first claimof error—the sophistication of her beliefs—dbut
on her second claim which is that the judge erred in concl udi ng
that Protestants worshiping in either registered or unregistered
churches in China are not subject to persecution to the extent
necessary to give rise to a well-founded fear of persecution.

We consider it unnecessary to resolve the debate about which
church Chen woul d attend because the evi dence does not conpel a
finding of persecution in either case. The IJ found that based
on the evidence in

the country materials and the Religious

. The 1J stated: “[T]he respondent at this point, | take
her at her word, has converted to Christianity, but the Court
doesn’t think that her |evel of sophistication in this regard is
such that she would feel it necessary to try to find a Nazarene
church as conpared with sone other Protestant church.”
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Freedom Report that there are many Christians
in China and many of them are nenbers of
registered churches who don’t have any
particular problens. And to the extent that
those who are nenbers of these unregistered
churches, again, it would seenf] to the Court
that it’s really a relatively small nunber or
percentage of people who suffer any harm on
t hat account.

Consequently, the 1J found Chen’s fear of persecution to be

“hi ghly specul ative.”

Chen points to the China Country Report on Human Ri ghts
Practi ces—2002 (“2002 Country Reports”) as conpelling the
opposite conclusion. Qur review of the entire record, including
the China 2003 International Religious Freedom Report (“2003
Rel i gi ous Freedom Report”) and the 2002 Country Report, however,
does not conpel the conclusion that Chen faces persecution to a
reasonabl e degree. Although the 2003 Rel i gi ous Freedom Report is
troubling in indicating that the Chinese governnent’s “respect
for freedomof religion . . . remmins poor”? and that
unregi stered religious groups continued to experience “varying
degrees of official interference and harassnent,”® the report is
not sufficiently detailed to support conduct anounting to a

pattern of persecution directed at Protestants. Cf. Eduard, 379

F.3d at 192 & n.10. The 2003 Religi ous Freedom Report is
general ly vague and its exanples tend to focus on official

repression of non-Protestant groups.* The sane report also

2 R 232, 2003 Religious Freedom Report.
3 R 232, 2003 Religious Freedom Report.
4 R 232, 2003 Religious Freedom Report (“The

Governnent’s respect for religious freedom. . . renmained poor,
especially for sone nenbers of unregistered religious groups and
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states that the nunber of religious adherents at official and
under ground pl aces of worship continued to grow in China,® and
that “many religious adherents reported that they are able to
practice their faith in officially registered places of

worship . . . without interference.”® As for underground
adherents, the report indicates that although there is
governnental pressure for unregistered churches to register, and
notw t hstandi ng the fact that police closed “sone Catholic
churches and Protestant ‘house churches,’”’ at the same tine
“prayer neetings and Bible study groups held in house churches
are |l egal and generally are not subject to registration
requirenents so long as they remain small and unobtrusive.”?8

Mor eover, the 2003 Religi ous Freedom Report indicates that
“[f]oreign and Chi nese sources estimate that sone 30 mllion
persons worship in Protestant house churches that are independent
of governnent control.”® Although we agree with Chen that the
2003 Rel i gi ous Freedom Report indicates that in sone cases
religious adherents have been persecuted, because the specific

exanpl es of detention or arrest in 2002 that anpunt to

spiritual novenents such as the Falun Gong.”) (enphasis added).

5 R 232, 2003 Religious Freedom Report.

6 R 229, 2003 Religious Freedom Report. See also R 232
(“Overall, the basic policy of permtting religious activity to
take place relatively unfettered in governnment approved sites and
under governnment control renmai ned unchanged.”).

! R 232, 2003 Religious Freedom Report (enphasis added).

8 R 233, 2003 Religious Freedom Report.

o R 230, 2003 Religious Freedom Report.
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persecution appear to be predom nantly focused on the Fal un Gong,
underground sem naries, and religious |eaders, and because the
overall nunber appears snall conpared to the enornous nunber of
unregi stered Protestant adherents, we conclude that the 2003
Rel i gi ous Freedom Report does not conpel a finding of persecution
to a reasonabl e degree.

The specific passages in the 2002 Country Report to which
Chen points do not require us to conclude otherwi se. Chen argues
that the 2002 Country Report generally indicates that the
aut horitarian Chi nese governnent seeks to control “every aspect
of people’s lives in China,” including religious thought and
wor ship through state regul ation. However, regul ati on does not
necessarily anount to persecution. Chen further points to a
passage indicating that | egal protections in reeducation-through-
| abor canps “are routinely violated,” but neither report
i ndi cates a reasonable possibility that Chen will be subjected to
detention for her Protestant beliefs. Although the 2002 Country
Report indicates that there are religious adherents who have
experi enced conduct anounting to persecution, |ike the 2003
Rel i gi ous Freedom Report, the 2002 Country Report is vague with
respect to how many and which religious adherents in particul ar
experience any |l evel of governnent intimdation or suppression,
and for those who do, at what degree and frequency such

intimdation or suppression occurs such as to constitute

10 R 236, 2003 Religious Freedom Report.

1 R 295, China Country Reports on Human Ri ghts
Practi ces—2002 (“2002 Country Report”).
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persecution. Accordingly, we conclude that the 1J s denial of
Chen’s application for asylumis supported by substanti al
evi dence.
B. W t hhol di ng of Renoval

To be eligible for withhol ding of renoval, an applicant nust
denonstrate a “clear probability” of persecution on the basis of
race, religion, nationality, nmenbership in a particul ar soci al

group, or political opinion. See, e.qg., Zhang v. Gonzales, 432

F.3d at 344:; Faddoul, 37 F.3d at 188; see also Efe v. Ashcroft,

293 F.3d 899, 906 (5th Cr. 2002) (witing that an applicant for
w t hhol di ng of renoval must show “‘it is nore likely than not’
that his life or freedomwould be threatened by persecution”
(quoting 8 CF.R § 208.16(b)(1))). A though the standard for

w t hhol di ng of renoval is in one regard |less stringent than that
required to establish eligibility for asylum where an applicant
must al so show a subjective fear of persecution, the requirenent
of “clear probability” of persecution requires the applicant to
show a hi gher objective |likelihood of persecution than that
required for asylum Efe, 293 F.3d at 906; Faddoul, 37 F.3d at
188. Because the evidence does not conpel us to concl ude that
Chen’s fear of persecution on the basis of religionis well-
founded under the |ower objective standard for asylum we
necessarily conclude that she is not eligible for w thhol ding of

renoval under the higher objective standard. See, e.q., Efe, 293

F.3d at 906; Faddoul, 37 F.3d at 188 n.7.
C. Rel i ef Under the Convention Against Torture

The Convention Against Torture provides that
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1. No State Party shall expel , return
(‘refouler’) or extradite a person to another
State where there are substantial grounds for
believing that he woul d be in danger of being
subjected to torture.

2. For the purpose of determ ning whether

there are such grounds, the conpetent
authorities shall take into account al
rel evant consi derations including, wher e

appl i cabl e, the existence in the State
concerned of a consistent pattern of gross,
flagrant or mass violations of human rights. 12

Cl ai ns based on the Convention Against Torture differ fromthose
based on eligibility for asylumor w thholding of renoval because
the cl ai mneed not be based on race, religion, nationality,
menbership in a particular social group, or political opinion.
Zhang, 432 F.3d at 344 (citing Efe, 293 F.3d at 907). dains
brought under the Convention Against Torture further differ
because “proof of torture, not sinply persecution” is required.
Id. Accordingly, with regard to the conduct conpl ai ned of,
applicants seeking relief under the Convention Against Torture
must satisfy a nore rigorous standard than that for asylum Efe,
293 F. 3d at 907. Torture is defined as:

[ Alny act by which severe pain or suffering,
whet her physical or nental, is intentionally
inflicted on a person for such purposes as
obtaining from himor her or a third person
informati on or a confession, punishing himor
her for an act he or she or a third person has
commtted or i s suspected of having comm tted,
or intimdating or coercing himor her or a
third person, or for any reason based on
di scrimnation of any kind, when such pain or
suffering 1is inflicted by or at t he
instigation of or wth the consent or
acqui escence of a public official or other
person acting in an official capacity.

12 United Nations Convention Against Torture and O her
Cruel, Inhuman or Degrading Treatnent or Punishnent, art. |11,
Feb. 4, 1985, 1465 U N.T.S. 85.
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8 CF.R 8 208.18(a)(1). Finally, an applicant for relief under
t he Convention Against Torture has the burden of denopnstrating

“that it is nore likely than not that he or she would be tortured

if renmoved to the proposed country of renoval.” [d.
§ 208.16(c)(2) (enphasis added).

Chen asserts that the IJ erred in two respects that
i ndependently qualify her for relief under the Convention Agai nst
Torture. First, Chen argues that she will be detained as a
result of leaving China illegally and that conditions in Chinese
detention facilities rise to the level of torture. As an initial
matter, we note that “the nornmal incidents of |awful sanctions do
not constitute torture.” Zhang, 432 F.3d at 345; 8 C F. R
8§ 208.18(a)(3) (“Torture does not include pain or suffering
arising only from inherent in or incidental to | awful sanctions.
Lawf ul sanctions include judicially inposed sanctions and ot her
enforcenent actions authorized by law, including the death
penal ty, but do not include sanctions that defeat the object and
pur pose of the Convention Against Torture to prohibit torture.”).
Chen has provided, as evidence that she is nore |likely than not
to be tortured if returned, what the Seventh Crcuit has called a
“huge mass of evidence bearing on the . . . issue.” Lian v.
Ashcroft, 379 F.3d 457, 461 (7th Cr. 2004) (considering the sane
body of evidence as that which Chen’s counsel proffers in this
case).

Chen argues that because she has proffered the sane evidence
as the petitioner in Lian—and in Lian, the Seventh Crcuit

remanded the case to the |1J after the |IJ concluded that the
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petitioner would not be subject to torture—=Ltian then supports a
conclusion that Chen has satisfied the standard for relief under
t he Convention Against Torture. Although Lian is instructive to
our inquiry in its contenplation of the significance of the
record, Lian does not hold that all applicants who | eave China
illegally are eligible for relief under the Convention Agai nst
Torture because of conditions in Chinese detention facilities.
In Lian, the court remanded the petitioner’s case after
concluding that the |IJ denied relief on the basis of reasons not
supported in the record and wi thout considering the evidence
offered by the petitioner. |d. at 459. |In doing so, the court
stated “[t]his is not to say that Lian has proved his case under
the torture convention.” 1d. at 460.

Unlike Lian, in Chen’'s case the IJ did not rely on erroneous
assunptions to deny relief. Furthernore, the IJ in Chen s case
expressly considered the record to conclude that although it was
“Il'itkely that [Chen] would be detained and required to pay sone
type of bail or fine and certainly the conditions in the Chinese

jails are not what they would be here,” Chen nevertheless failed
to show that it was nore likely than not that those conditions
woul d subject her to torture. Accordingly, our inquiry is
different fromthat in Lian, and we review the record to
determne if the evidence conpels a contrary concl usion.

Li ke the evidence regardi ng persecution, Chen’s evidence
regardi ng Chinese prisons and detention facilities is troubling.

The 2002 Country Report indicates that “conditions in penal

institutions for both political prisoners and common crimnals
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generally were harsh and frequently degrading,” and that “police
and other elenents of the security apparatus enployed torture and
degrading treatnent in dealing with sone detai nees and
prisoners”®® with reports fromsone individuals that they were
subject to electric shock, solitary confinenent, beatings,

shackl es, and other forns of abuse. The 2002 Country Report
further states that “[c]onditions in adm nistrative detention
facilities, such as reeducation-through-Ilabor canps . . . were
simlar to those in prisons.” The 2002 Country Report

i ndi cates that several deaths occurred in one reeducation-

t hr ough-1 abor canp in Sichuan Province in 2000 as a result of
overwor k, poor nedical care, and beatings by guards.

A careful review of the record indicates that there appears
to be no question that sone individuals in China have been
subjected to acts constituting torture in either prisons or
detention centers, and that sone illegal emgrants are sent to
reeducati on-t hrough-1abor canps. Although the gravity of this
reality does not escape us, the information in the record does
not indicate with any certainty that illegal em grants are nore

likely than not sent to reeducation-through-1|abor canps, and then

subjected to torture. Cf. Lian, 379 F.3d at 461 (“How one
translates all this vague information into a probability that
[the petitioner] wll be tortured (renmenber the test is “nore
likely than not”) is a puzzler.”). Consequently, Chen’s evidence

does not conpel us to conclude that she will nore likely than not

13 R 297, 2002 Country Report.
14 R 297, 2002 Country Report.
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be subjected to torture for leaving China illegally.

The 2002 Country Report supports this conclusion, indicating
that “[p]ersons who were trafficked fromthe country and then
repatriated sonetinmes faced fines for illegal immgration upon
their return. After a second repatriation, such persons could be
sentenced to a termin a reeducation-through-1abor canp.”?®
Accordingly, the 1J's conclusion that Chen may face a fine upon
her return, and that Chen will not likely face torture is
supported by substantial evidence. Even if Chen is detained
after her first repatriation,?!® although the 2002 Country Report
and ot her evidence indicates that sone detai nees have been
subject to torture, we do not find that the generalized evidence
conpels a conclusion that it is nore |ikely than not that
det ai nees as a whole are subject to torture, or that detainees
det ai ned on account of repatriation as a subgroup—as opposed to
t hose detai ned on other grounds—are nore likely than not to be

subject to torture. See Lin v. Gonzales, 432 F.3d 156, 161 (2d

Cr. 2005).

Chen’s second claimfor relief under the Convention Agai nst
Torture is that she will be tortured by snakeheads and noney
| enders upon her return to China and that Chinese officials wll
be acqui escent in such torture. Like her first claimunder the

Convention Against Torture, Chen nmust show that the evidence

15 R 329, 2002 Country Report.

16 Chen’ s evidence includes a series of 1999 newspaper
articles indicating that in Fujian Province 215 il egal
imm grants were detained after being repatriated from Canbodi a
for the first tinme.
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conpels a finding that it is nore likely than not that she wll
be tortured if returned to China. The Convention Agai nst
Torture, however, protects against torture only when it is
“inflicted by or at the instigation of or with the consent or
acqui escence of a public official or other person acting in an
official capacity.” 8 C.F.R § 208.18(a)(1). In that Chen’s
second claimrests on torture by non-governnental snakeheads and
nmoney | enders, she nust al so denonstrate that sufficient state

action is involved in that torture. Tamara-Gnez v. Gonzal es,

447 F.3d 343, 351 (5th Gr. 2006).

Chen first argues that the 1J applied the wong | egal
standard for “acqui escence” in denying her claimbased on a |ack
of state action. She asserts that the 1J, in finding that the
Chi nese governnment was maki ng substantial efforts to conbat
official corruption, required her to prove that the Chinese
gover nnent woul d be actually acqui escent in—er actually
accept—the torture in order to qualify for relief under the
Convention Against Torture. She argues, based on cases fromthe
Second and Ninth Crcuits, that the | evel of governnent
i nvol venent that constitutes “acqui escence” is not actual
acceptance of torture but rather nmere awareness or w || ful

bl i ndness of torture, and a failure to prevent it. Khouzamyv

Aschroft, 361 F.3d 161 (2d Cr. 2004); Zheng v. Ashcroft, 332

F.3d 1186 (9th Cr. 2003). Accordingly, she asserts that she
only has to prove that the Chinese governnent is aware that
snakeheads and noney | enders torture people and that the

governnent fails to prevent that torture.
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We conclude that the IJ applied the correct |egal standard
for governnent acqui escence and that Chen’s characterization of
the 1J's conclusion is overstated. First, we observe that Zheng,
the NNnth GCrcuit case Chen relies on, does not depart fromFifth

Circuit precedent. In Ontunez-Tursios v. Ashcroft, we stated

that the proper inquiry for “acqui escence” is “wllful
bl i ndness,” or whether public officials “would turn a blind eye
to torture.” 303 F.3d 341, 354-55 (5th Gr. 2002). In Zheng,

the NNnth GCrcuit quoted the Ontunez-Tursios standard with

approval and agreed with it to hold that the petitioner there was
only required to prove that torture by snakeheads woul d be
carried out with the awareness of Chinese governnent officials.
332 F.3d at 1195-96. Second, there is no indication that the IJ
denied Chen’s claimby requiring that she show “actual”

gover nnment acqui escence to torture. In characterizing Chen's
claimfor relief under the Convention Against Torture, the |J

st at ed:

| guess another aspect of this would be
whet her if the noney | enders who have not yet
been paid cane after her m ght the governnent
| ook the other way and therefore be at |east
conplicit in whatever m ght happen to [ her] at
the hand of these |oan sharks, and perhaps
t hen what ever woul d happen to [her] that m ght
be seen as torture if the governnment were
aware of any penalties being neted out and
took no action to protect the respondent.

(Enphases added.) This recitation, indicating that governnent
officials would be conplicit in torture if they “look[ed] the
ot her way” or “were aware” of torture and “took no action” is
consistent wwth the willful blindness standard as set forth in

Ont unez- Tur si 0s.
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In reviewi ng the evidence, the |IJ subsequently held that

it seenms to the Court that it's very
probl ematic any such harm would occur and
nmoreover that if it did that the governnent
woul d be acquiescent in it and that it would
seem that the governnent of China would be
attenpting to arrest and prosecute these
snakehead crimnal syndicates . . . again the
Court’s readi ng of the Country report suggests
that there is a substantial effort on the part
of the governnment of China to detect and
arrest and prosecute corrupt public officials.

Consi deration of governnent efforts to conbat corruption or abuse
does not raise the | egal standard for acqui escence as Chen
suggests, and instead is relevant to the willful blindness

inquiry. In Tamara—Gonez, this court considered, in concl uding

that the state action requirenent was not net, efforts by the

Col unbi an governnent to conbat a non-governnental narco-terrorist
guerrilla group fromwhose torturous conduct the petitioner
sought relief under the Convention Against Torture. 447 F.3d
343. We concluded that “neither the failure to apprehend the
persons threatening the alien, nor the | ack of financial
resources to eradicate the threat or risk of torture constitute
sufficient state action for purposes of the Convention Agai nst

Torture.” Tanmara-Gonez, 447 F.3d at 351. The governnent’s

inability to provide “conplete security” to the petitioner from
the guerrilla group did not rise to the |level of state action.
Id. Accordingly, it was proper for the |IJ here to consider
efforts by the Chinese governnent to conbat alien snuggling rings
and official corruption in the willful blindness inquiry.

Havi ng determned that the IJ did not apply the incorrect

| egal standard for governnental “acquiescence,” we turn to Chen’s
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argunent that the 1J's determnation is not supported by
substantial evidence. W review the evidence relevant to both
requi renents for relief under the Convention Agai nst Torture:
that Chen denonstrate the probability of sufficient state action
and torture. Regarding state action, we conclude that Chen’s

evi dence does not conpel a finding that governnent officials wll
acqui esce to torture by snakeheads or noney | enders. The 2002
Country Report discusses many forns of human trafficking (e.qg.,
internal bride trafficking, sex exploitation, child kidnapping,
and i ndentured servitude), including alien snmuggling.! The 2002
Country Report indicates that the Chinese governnent prosecuted
alien smugglers: “Alien snugglers were fined $6, 000 and nost were
sentenced to up to 3 years in prison, although sone have been
sentenced to death.”'® As for corrupt officials, the report

i ndicates generally that there were reports of official
conplicity with alien snuggling, but that the governnent had
prosecuted and sentenced 18,000 officials on corruption-rel ated
charges in 2000. The 2002 Country Report does not indicate the
formin which official conplicity occurs, and whether, for our
purposes, it extends to torturous retribution neted out by alien
smuggl ers. On bal ance, although Chen’s evidence denonstrates the
exi stence of snakeheads and generally describes instances of
official corruption, in light of the governnent’s prosecution of
alien snmuggl ers and corrupt officials, the evidence does not

conpel a conclusion that the governnent will nore probably than

17 R 328-30, 2002 Country Report.
18 R 329, 2002 Country Report.
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not acqui esce in torture.

Turning to the probability of torture, we also do not find
it nmore likely than not that Chen wll be tortured by snakeheads
upon her return to China. Chen testified that she repaid
snakeheads with noney her famly borrowed from noney | enders, and
it is this second debt to noney |l enders that she is now repayi ng.
Chen’s testinony indicates both that the snakeheads are
i ndividuals distinct fromthe noney | enders and that her
obligation to the snakeheads has been satisfied. Accordingly, a
conclusion that she will be tortured by snakeheads as retribution
for a debt she has already repaid is not supported by the
evidence. In regard to torture by noney | enders, Chen’s argunent
focuses entirely on the conduct of snakeheads in China, wthout
maki ng any connection between snakeheads and noney | enders and
W t hout establishing any probability of torture at the hands of
money |l enders. As aresult, the 1J's conclusion that Chen is not
likely to be subjected to torture at the hands of noney | enders
I's supported by substantial evidence.

V. CONCLUSI ON
For the foregoing reasons, the petition for review of the

BIA's order is DEN ED



