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W EUGENE DAVIS, Circuit Judge:

Thi s case presents the question of whether the State of Texas

wai ved its El eventh Anendnent immunity to suit in federal court by

accepting federal funding to support its Vocational Rehabilitation

Programunder Title | of the Rehabilitation Act, 29 U S . C. § 701-

796. The district court agreed with the State of Texas that 29

US C 8 722(c)(5)(J)(i) did not represent a clear-statenent of

"‘District Judge of the Eastern District of Texas, sitting by

desi gnati on.



congressional intent to condition the State’'s recei pt of federa
funds upon the State’s waiver of Eleventh Arendnent inmunity. W
affirm
| .
BACKGROUND.

Appel  ant, Loui se Elizabeth Hurst (Hurst), filed this suit in
district court to review the denial of nedical treatnent by the
Texas Rehabilitation Comm ssion (now the Texas Departnent of
Assistive and Rehabilitative Services, also referred to DARS)
Appel I ant exhausted all avail able renedi es which cul mnated in an
adm ni strative hearing before an admnistrative |law judge who
affirmed the denial of nedical services and the denial of a notion
for reconsideration of that decision.

The defendants in the district court responded to Hurst’s suit
wth a notion to dismss, based on El eventh Anendnent immunity of
the State of Texas to suit in federal court. The nagistrate judge
to whom the nmtion was referred found that Congress in
8722(c)(5)(J) (i) clearly conditioned the State’s recei pt of federal
funds under this program upon the State’'s waiver of Eleventh
Amendnent i nmunity. DARS filed objections to the nmmgistrate
judge’ s recommendation. The district court declined to accept the
magi strate judge’s recommendati on and di sm ssed the case w thout
prejudi ce on grounds that Congress had not clearly declared its

intent to condition the State’s recei pt of federal funds upon the



State’s wai ver of Eleventh Amendnent immunity. Hurst chall enges
the district court’s ruling in this appeal.
1.
WAI VER OF ELEVENTH AMENDVENT | MMUNITY BY A STATE.

The Eleventh Anendnent to the United States Constitution
states “The Judicial power of the United States shall not be
construed to extend to any suit in law or equity, commenced or
prosecut ed agai nst one of the United States by Citizens of another
State, or by Ctizens or Subjects of any Foreign State.” U S.C S.
Const. Anend. 11. There are two well-established exceptions to
El event h Anmendnent i mmunity. First, Congress can abrogate El eventh
Amendnent immunity without a state’s consent when acting under its
aut hority under the enforcenent provisions of 8 5 of the Fourteenth

Amendnent. Atascadero State Hospital v. Scanlon, 473 U S. 234, 238

(1985). Second, a state may waive its inmmunity and consent to suit
in federal court. |d. One way a state nmay waive its Eleventh
Amendnent i mmunity i s by accepting federal funds di sbursed pursuant
to Congress’s Article I, 8 8 spending power that were properly

conditioned on the state forgoing its sovereigninmmunity. Id., n.1;

Pederson v. Llouisiana State Univ., 213 F.3d 858, 876 (5" Gr.
2000) . Hurst argues that the state of Texas has waived its
immunity by accepting federal funding of its Vocational
Rehabilitation Program wunder Title | of the Rehabilitation Act.

29 U.S. C. § 701-796.



A state’s receipt of federal funds does not automatically
constitute a waiver of its Eleventh Anmendnent inmrunity. The

Suprene Court in South Dakota v. Dole, 483 US. 203 (1987)

described the limted circunmstances in which a waiver wll be
recogni zed:

(1) Federal expenditures nust benefit the general
wel f ar e;

(2) The conditions inposed on the recipients nust be
unanbi guous;

(3) The conditions nmust be reasonably related to the
pur pose of the expenditure; and

(4) No condition may violate any i ndependent
constitutional prohibition.

Pace v. Bogalusa Cty Sch. Bd., 403 F.3d 272, 278 (5th Gr. 2005),

citing Dole, 483 U S. at 207-08. Dol e also recognizes a fifth

requi renent that the condition nmay not be coercive. I d. DARS
concedes that the Rehabilitation Act satisfies four of the five
el ements of this test. The parties dispute whether the second
requi renent, of an unanbi guous statenent, has been net.

A state waives its inmunity by voluntarily participating in
federal spending progranms only when Congress includes a clear
statenent of intent to condition participation in the prograns on
a State's consent to waive its constitutional i mMunity.

At ascadero, 473 U. S. at 247. “By insisting that congress speak with

a clear voice, we enable the States to exercise their choice [to

wai ve sovereign immunity] knowi ngly.” Pace, 403 F.3d at 279



(quoting Pennhurst State Sch. & Hosp. v. Halderman, 451 U S. 1,

17). In seeking to determ ne whet her the | anguage of a condition
is sufficiently clear, courts nust view the statute “from the
perspective of a state official who is engaged in the process of
deci ding whether the state should accept [federal] funds and the
obligations that go with those funds,” asking “whether . . . a
state official would clearly understand [the nature of the

condition].” Arlington Cent. Sch. Dist. Bd. O Educ. v. Mirphy,

_uUS 126 S.Ct. 2455, 2459 (2006). “In a Spending C ause
case, the key is not [the intention of Congress] but what the
States are clearly told regarding the conditions that go along with
the acceptance of . . . funds.” 1d. at 2463. A statute nust
furnish “clear notice regarding the liability at issue” to which
the state has allegedly waived its imunity. 1d. at 2459.

Hurst argues that 8 102 of the Rehabilitation Act codified at
29 U.S.C. §722(c)(5)(J)(i) provides a clear-statement of intent to
require a state to waive its Eleventh Arendnent inmmunity in order
to receive federal funds based on the underlined | anguage in this
subsection of § 722:

(i) in general. Any party aggrieved by a final decision

descri bed in subparagraph (1), may bring a civil action

for reviewof such decision. The action may be brought in

any state court of conpetent jurisdiction or in a

district court of the United States of conpetent

jurisdictionwthout regard to the anmount in controversy.
(Enphasi s added.)

29 U S. C 8 722(c)(5)(J)(i)(underlining added). W have found no



federal circuit court decisions addressing the specific issue
presented in this case, i.e. whether the above quoted provision
satisfies the clear statenment rule.? Fortunately, the United
States Suprene Court has addressed this issue in regard to a
different section of the Rehabilitation Act with |anguage very
simlar to that used in 8§ 722.

In At ascadero the statute in question provided that:

the renedi es, procedures and rights set forthinTitle VI
of the Cvil R ghts Act of 1964 [42 U S.C A § 2000d et
seq.] [including the right to sue in federal court to
enforce obligations inposed under the statute] shall be
avai l abl e to any person aggrieved by any act or failure
to act by any recipient of federal assistance or federal
provi der of such assi stance under section 504 [29 U. S. C
§ 794] of this title.

29 U.S.C. 8§ 794a. In finding a |l ack of federal jurisdiction under
the Eleventh Anmendnent, the Court reasoned that “a general
aut hori zation for suit in federal court is not the Kkind of
unequi vocal statutory | anguage sufficient to abrogate the El eventh

Amendnment . ” At ascadero, 473 U.S. at 246. The court also

consi dered whether the above statute could support a concl usion

1 Several district courts have addressed this question. See
Hurst v. Tex. Dep’t of Assistive & Rehab. Serv., 392 F. Supp. 2d
794, 801-02 (WD. Tex. 2005) (pending the instant appeal); Wite v.
Vocati onal Rehab., No. Cv. 04-842-HU, 2004 W. 3049760, at *2 (D
O . Dec. 20, 2004); adopted by No. CV-04-842-HU, 2005 W. 771395 (D.
O. Apr. 5, 2005), aff’d on other grounds by No. 05-35439, 2006 W
2633720 (9th Cr. Sept. 14, 2006); R chards v. Alibozek, No.
Cv010510286S, 2002 W. 1815918, at *5-6 (Conn. Super. C. June 26,
2002); see also Dianond v. M chigan, 431 F. 3d 262 (6th Cr. 2005);
Reaves v. Mb. Dep’'t of Elem & Secondary Educ., 422 F.3d 675 (8th
Cr. 2005).




that the State consented to suit in federal court by accepting
funds under 8§ 504 of the Rehabilitation Act. The Court rejected
the reliance by the Ninth Grcuit Court of Appeals on the fact that
the states were the express intended recipients of federal
assi stance and that the statute authorized suits by designated
plaintiffs against a general class of defendants which literally
included States or state instrunentalities as consent by the State
to be sued in federal court. |1d. at 247. Rather it concl uded t hat
the statute “[fell] far short of manifesting a clear intent to
condition participation in the prograns funded under the Act on a
State's consent to waive its constitutional imunity.” 1d.?2
Hurst’s argunent is indistinguishable fromthe argunent rejected in
At ascadero and the statutory |anguage at issue in this case is
simlarly indistinguishable from the Ilanguage at 1issue in

At ascader o.

Hur st seeks to distinguish Atascadero on the basis that the

2 In response to Atascadero, Congress passed additional
| egislation including a clear-statenent of its intent to condition
the receipt of federal funds upon a State’'s waiver of sovereign
immunity for liability incurred under 8 504 of the Rehabilitation
Act. The statute now provides:

A State shall not be inmmune under the Eleventh Anmendnent of

the Constitution of the United States from suit in Federa

court for a violation of section 504 of the Rehabilitation Act

of 1973, title I X of the Educati on Arendnents of 1972, the Age

Di scrimnation Act of 1975, title VI of the Cvil R ghts Act

of 1964, or the provisions of any other Federal statute

prohi biting discrimnation by recipients of Federal financi al

assi st ance.

42 U . S.C. § 2000d-7.



statute at issue there provided a federal court renmedy agai nst “any
recipient of federal assistance or federal provider of such
assi stance” w thout expressly extending such liability to States.
Hur st points out that by contrast the statutory franmework in this
case specifically nmakes acts by a “designated State unit” subject
tojudicial reviewin state or federal courts. 29 U S. C 8§ 722(c).
Hurst is correct that Congress’s | ack of specificity concerning the
entity or entities it wished to subject toliability influenced the

Court’s decision in Atascadero. But Congress’s abrogation of state

imunity was al so an issue in that case and the | ack of specificity
was di scussed in its consideration of the abrogation issue, not the
wai ver issue. The court stated,

The statute thus provides renedies for violations of §
504 by “any recipient of Federal assistance.” There is
no claim here that the State of California is not a
reci pient of federal aid under the statute. But given
their constitutional role, the States are not |ike any
other class of recipient of federal aid. A genera
aut hori zation for suit in federal court is not the kind
of unequi vocal statutory | anguage sufficient to abrogate
t he El eventh Amendnent.

At ascadero, 473 U.S. at 245-46

Hurst also relies on AT&T Connunications V. Bel | sout h

Telecomm 1Inc., 238 F.3d 636 (5th GCr. 2001), as supporting her

assertion that the |anguage of 8§ 722(c)(5)(J)(i) makes a clear
statenment of the state’s consent to suit. M. Hurst’s reliance on
AT&T is msplaced. Although AT&T involves voluntary wai ver by a

State of its rights under the El eventh Anrendnent, the nature of the



Tel ecomruni cations Act interpreted in that case makes its clearly
di stingui shable fromthe Rehabilitation Act at issue in this case.
In 1996 Congress exercised its constitutional authority to create
a national regulatory schene for tel ecommunications. In that act,
the Federal Telecomunications Act of 1996, Congress preenpted
State and | ocal regul ation of telecommunications. 47 U S.C. § 151
et. seq. The States were permtted to play a limted role in the
regul atory process and only as dictated by the FCC. State public
service conmm ssions had the option of approving or rejecting any
i nterconnection agreenent adopted by carriers. |f the state chose
to approve or reject such an agreenent and nade a determ nation
under the act, a party aggrieved by the determnation could
challenge it in an action in federal district court under the
fol |l ow ng provision:

In any case in which a State conmmssion nmakes a

determ nation under this section, any party aggri eved by

such determ nation may bring an action in an appropriate

Federal district court to determ ne whether the agreenent

or statenent neets the requirenent of section 251 of this

title and this section.
47 U.S.C. 8§ 252(e)(6). Significantly, Congress gave exclusive
jurisdiction to federal courts to review the comm ssion’s orders
and appeals to state courts were prohibited. The Court stated
“Congress may still obtain a non-verbal waiver of a state’'s
El event h Arendnent i mmunity, if the waiver can be inferred fromthe

state’ s conduct in accepting a gratuity after being given cl ear and

unanbi guous statutory notice that it was conditioned on wai ver of



immunity.” AT&T, 238 F.3d at 645, citing MI_Telcons. Corp. V.

Illinois Bell Tel. Co., 222 F.3d 323, 339 (7'" Gir. 2000). Non-

verbal waiver was found principally on the basis of the state's
acceptance of an offer from Congress to act in an area otherw se
preenpted by federal regul ati on, which state action was
unanbi guously subject to review only in a federal court. The
pervasi veness of the federal preenption and the exclusivity of the
federal appeal nake clear that participation by the state in the
federal regulatory schene entail ed waiver of immnity fromsuit in

federal court.?®

]In the MCl case, which the AT&T court relied upon, the Court
stated, in finding a voluntary waiver of Eleventh Anmendnent
immunity for the Tel ecommuni cations Act:

Al t hough the | anguage of the statute does not contain the
express waiver |anguage that the comm ssions seek, the
structure of the pertinent section of the statute, notably 47
US C 8 252 (Supp. Il 1996), neverthel ess nmakes clear that
Congress intended to provide for federal court review of any
regul atory determ nati on nmade under the section, whether by a
state comm ssion or, if the state conm ssion chooses not to
act, by the FCC acting in its place.

In short, Congress has expressed unm stakably that, under
the 1996 Tel ecomruni cations Act, states could participate in
the federal regulatory function delegated to them by the
federal governnent on the condition that their participation
be reviewabl e in federal court. W therefore conclude that the
1996 Tel ecomruni cations Act satisfies the requirenent that
Congress clearly state that participation by the state in the
regul atory schene entails a waiver of imunity fromsuit in
federal court. Accord MO Teleconmms. Corp. v. Public Serv.
Commin, 216 F.3d 929, 938 (10th Cir.2000) (concluding that §
252 puts states on notice that Congress intends to subject
themto suit in federal court if they act under 8§ 252).

MCl Telecons. Corp. v. Illinois Bell Tel ephone Co., 222 F.3d 323,
341-42 (7th Cr. 2000).

10



This case contains neither of those elenents. The
Rehabilitation Act is not a conprehensive regulatory schene
preenpting state action. States are free to offer simlar services
wth or without participationinthe federal program |n addition,
Section 722(c)(5)(J) (i), which Hurst relies on, specifically all ows
suits in state courts. |In other words, unlike AT&T, this is not a
case where “the state has been put on notice clearly and
unanbi guously by the federal statute that the state's particular
conduct or transaction wll subject it to federal court suits
brought by individuals.” AT&T, 238 F.3d at 644.

Ms. Hurst contends finally that DARS voluntarily waived its
El eventh Anendnment inmunity through the adoption of rules for
judicial review. She points out that prior to the enactnent of the
Rehabilitation Act anmendnents of 1998 the TRC rules only all owed
judicial review in Texas state district courts in Travis County,
Texas. However, after Congress enacted the 1998 anendnents to
Title | of the Rehabilitation Act the TRC adopted anmendnents to §
104.8 to provide for judicial reviewin federal court as well as in
state court. Hurst argues that DARS predecessor clearly conducted
itself as if it “knew that it was required to allow federal
judicial review of its final decisions. W rejected a simlar
“knowi ng acceptance of federal funds” argunent in Pace:

Know edge by the state equates with the clarity of the

statenent of the requirenent in the federal |law, not a

subj ective know edge standard.

Pace, 403 F.3d at 285.
11



L1l
CONCLUSI ON

Section 102 of the Rehabilitation Act does not contain the
necessary “clear-statenment” requiring a waiver of Eleventh
Amendnent immunity if the State of Texas accepts federal funds for
this program Neither has Texas voluntarily waived its Eleventh
Amendnent imrunity for this program We, therefore, affirmthe
judgnent of the district court dismssing this suit.

AFF| RMED.
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