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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Havi ng renoved this action fromstate court, N ppon Tel egraph
& Tel ephone Corporation (NTT), Japan’s | argest telecommunications
conpany, challenges the district court’s denial of its notion to
di sm ss. In this interlocutory appeal, NIT asserts: it is an
“organ of a foreign state”, pursuant to the Foreign Sovereign
l munity Act (FSIA), 28 U.S.C. 8§ 1603(b)(2); and, therefore, it is
entitled to imunity fromfederal (and state) court jurisdiction,
28 U.S.C. § 1604. The Board of Regents of the University of Texas
System (UT) and Hydro- Québec (HQ (collectively, UT/HQ contend

this action should be remanded to Texas state court, claimng:



NTT s supplenmental renoval notice, in which NIT first asserted
forei gn-sovereign status, was not tinely filed; and, in the
alternative, jurisdiction is |acking because NIT does not qualify
as an “organ of a foreign state”, and, therefore, cannot assert
subject-matter jurisdiction under 28 U.S.C. 88 1330 or 1331.
NTT s suppl enmental renoval notice was tinely. But, because
NTT does not qualify as an “organ of a foreign state”, subject-
matter jurisdiction is lacking. Accordingly, the district court’s
denial of foreign-sovereign status is AFFI RVED. The Feder al
Circuit’s having earlier rejected NTT's other asserted basis for
subject-matter jurisdiction (patent-law, wunder 28 US C 8§
1338(a)), the district court’s ruling it has jurisdiction is

VACATED, and this action is REMANDED to district court for remand

to Texas state court. AFFI RVED | N PART; VACATED |IN PART,
REMANDED.
| .
UT/HQ all eges: an NIT research scientist |earned of

confidential information for certain |ithiumrechargeabl e-battery
technology while visiting the University of Texas at Austin from
1993 to 1994 under the tutel age of a UT professor; upon returning
to NTT in Japan, the research scientist disclosed the confidenti al
information, which NIT used in Novenber 1995 to apply for a
Japanese patent that was published in May 1997; and, unaware of

NTT s m sappropriation and patent application, UT filed for a



provisional United States patent in April 1996 and entered into a
licensing agreenent with HQ in January 1997, giving HQ excl usive
rights tothe lithiumrechargeabl e-battery technology. UT' s United
States patent was granted in June 1999. UT/HQ asserts NIT s
Japanese patent interfered with their ability to comercialize
their licensing agreenent.

Accordingly, in June 2001, UT/HQ filed this action in Texas
state court, claimng, inter alia, tortious interference, unfair
conpetition, msappropriation of trade secrets, conversion, and
breach of a confidential relationship. The action seeks actual and
puni tive damages, di sgorgenent of profits, and a constructive trust
over the Japanese patent for the benefit of UI/HQ

In July 2001, NIT renoved this action to district court,
pursuant to 28 U.S.C. 8§ 1441, et seq. NIT asserted that, because
UT/HQ s clains required determ ning questions of federal patent
| aw, subject matter jurisdiction was proper under 28 U S. C 8§
1331 (generally granting jurisdiction over actions arising under
federal aw) and 1338(a) (providing jurisdiction for clains arising
under federal patent |aws). Subsequently, believing foreign-
sovereign status existed as an additional subj ect-matter-
jurisdiction basis for renoval, see 28 U.S.C. 88 1330 and 1441(d),
NTT in Cctober 2001 noved for an extension of tinme to file a
suppl enental notice of renoval. (NTT never asserted diversity

jurisdiction pursuant to 28 U S.C. § 1332 because NIT and H Q are



citizens of foreign states. E.g., G annakos v. MYV Bravo Trader,
762 F.2d 1295, 1298 (5th Cr. 1985) (“Diversity does not exist
where aliens are on both sides of the litigation.”).)

On 26 Novenber 2001, the district court, inter alia, denied
UT/HQ s notion to remand for |ack of subject-matter jurisdiction.
Reasoning that UIT/HQs tortious-interference claim requires
determ ning whether UT/HQ s patent overlaps NIT s patent, the
district court held: it had federal -question jurisdiction over
that claim pursuant to 28 U S C. 88 1331 and 1338(a); and,
accordingly, it had supplenental jurisdiction over the entire
action, pursuant to 28 U.S.C. § 1367(a) (“district courts shall
have suppl enental jurisdiction over all other clains that are so
related to clainms in the action within such original jurisdiction
that they formpart of the sane case or controversy”).

Over the next several years, the parties filed approxi mately
50 deadl i ne-extension notions. By a June 2004 order, the district
court denied, inter alia, NIT's motion to dismss based on
sovereign imunity. Bd. of Regents, Univ. of Tex. Sys. v. Nippon
Tel. & Tel. Corp., No. A-01-CA-478 (WD. Tex. 1 June 2004). Rather
than appeal to this court, NIT appealed to the United States Court
of Appeals for the Federal G rcuit. That court held, contrary to
the district court’s 26 Novenber 2001 order, that UT/HQ s clains
did not require the determnation of questions arising under

federal patent laws. Bd. of Regents, Univ. of Tex. Sys. v. Nippon



Tel. & Tel. Corp., 414 F. 3d 1358, 1365 (Fed. G r. 2005). Lacking
such jurisdiction, the Federal Crcuit transferred this appeal to
this court: to determ ne whether NITT properly raised foreign
sovereignty as an additi onal basis for subject-matter jurisdiction;
and, if so, to reviewthe district court’s denial of NIT s notion
to dismss, claimng foreign-sovereign inmunity.

1.

As a threshold matter, our jurisdiction to review the deni al
of NTT's notion to dismss exists under the “collateral order”
doctrine, an exceptionto 28 U S.C. 8§ 1291's all owi ng appeal s only
fromfinal decisions. Cohen v. Beneficial |Indus. Loan Corp., 337
U S. 541, 545-47 (1949). “[Rlecogni z[ing] that the entitlenent
under the FSIAis an immunity fromsuit rather than a nere defense
to liability ... [which] is effectively lost if a case is
erroneously permtted to go [forward]”, an interlocutory appea
lies froma denial of foreign-sovereign immunity. Stena Rederi AB
v. Com sion de Contratos del Comte, 923 F.2d 380, 385 (5th Cr.
1991) (internal quotations and citation omtted).

This opinion first addresses whether NIT s supplenental
renoval notice was tinely. Because it was, NIT s foreign-
sovereign-status claimis at issue. NIT is not entitled to such
status; therefore, federal subject-matter jurisdiction is |acking.
Accordi ngly, renoval was i nproper.

A



NTT filed its initial renoval notice on 23 July 2001, having
received a copy of UI/HQ s conplaint in md-July. The tineliness
of this renoval notice, which asserted federal -patent questions as
the basis for federal jurisdiction, is not at issue. Instead, at
issue is NIT s supplenental renoval notice, which asserted
foreign-sovereign status as a renoval basis. It was submtted with
NTT s 15 COctober notion, which requested an extension of tine to
file such a supplenmental notice. The district court denied that
nmotion on the ground that NIT failed to show cause, pursuant to 28
US C 8§ 1441(d) (“tinme limtations [for renoval] ... may be
enlarged at any tinme for cause shown”). (As discussed infra
because NIT had not yet been properly served wth process, its
request for an extension of tinme to file its supplenental notice
was not necessary.) Relying on 28 U S.C. 8§ 1447(c), requiring
certain notions to remand to “be nmade within 30 days after the
filing of the notice of renoval”, and focusi ng on consi derations of
judicial econony, UT/HQ contends this supplenental renoval notice
was untinely because it was submtted nore than 30 days after NIT s
initial notice.

UT/HQ s ti neliness contention, whichinplicates subject-matter
jurisdiction, 1is unavailing. W review questions of such
jurisdiction de novo. Delgado v. Shell Ol Co., 231 F. 3d 165, 175
(5th Gr. 2000). The procedure for renoval fromstate to federal

court is governed by 28 U S. C 8§ 1446(b); it requires a renova



notice to “be filed within thirty days after the receipt by the
def endant, through service or otherw se, of a copy of the initial
pl eadi ng setting forth the clainm for relief upon which such action
or proceeding is based ....” 28 U S.C. § 1446(b) (enphasi s added).
The Suprene Court clarified this |anguage in Murphy Bros., Inc. v.
M chetti Pipe Stringing, Inc., 526 U. S. 344, 347-48 (1999), hol di ng

the time for renoval conmmences on formal service of process, “not
by nere recei pt of the conplaint unattended by any fornmal service”.
ld. at 348 (enphasis added); see also Cty of Carksdale wv.
Bel | South Telecoms., Inc., 428 F.3d 206, 210 (5th G r. 2005)
(sunmari zi ng Murphy Bros. holding); Badon v. RIR Nabisco Inc., 224
F.3d 382, 390 n.12 (5th Cr. 2000) (“The 30 day period in no event
begins to run prior to service of process on the defendant.”
(citing Murphy Bros.)).

In its 26 Novenber 2001 order, the district court determ ned
NTT s m d-July 2001 recei pt of UT/HQ s conpl aint did not constitute
sufficient service of process, because it did not conply with the
Hague Convention on the Service Abroad of Judicial and
Extrajudi cial Docunents in Gvil or Commercial Matters. UT/HQ does
not contest this ruling. After successfully nmoving for a tinme
extensi on, UT/HQ properly served NTT on 1 February 2002. Because
NTT s suppl enmental notice of renoval was submtted before it was
properly served with process, the supplenental notice was tinely.

B



NTT asserts the FSIA entitles it to foreign-sovereign
imunity, pursuant to 28 U S.C. 8§ 1604: “[A] foreign state shal
be i mune fromthe jurisdiction of the courts of the United States
and of the States ....” Under the FSIA “foreign state” includes
“an agency or instrunentality of a foreign state”, which is defined
as any entity:

(1) which is a separate |egal person,
corporate or otherwse, and (2) which is an
organ of a foreign state or politica
subdi vision thereof, or a mgjority of whose
shares or other ownership interest is owned by
a foreign state or political subdivision
thereof, and (3) which is neither a citizen of
a State of the United States ... nor created
under the laws of any third country.
28 U.S.C. 8 1603(b) (enphasis added).

UT/ HQ concedes NIT neets prongs (1) and (3) of § 1603(b).
Regarding prong (2), NIT concedes it is neither a political
subdi vision of, nor majority owned by, the Japanese CGovernnent.
Therefore, at issue is whether NIT is an “organ” of Japan under 8§
1603(b)(2). The district court held it is not. W agree.

Forei gn-sovereign status is a question of |law, reviewed de
novo; underlying findings of fact are reviewed for clear error
Kelly v. Syria Shell Petroleunm Dev. B.V., 213 F.3d 841, 845 (5th
Cir. 2000). Qur caselaw has devel oped a five-factor framework to
assist in determning 8 1603(b)(2) organ status:

(1) whether the foreign state created the
entity for a national purpose; (2) whether the

foreign state actively supervises the entity;
(3) whether the foreign state requires the



hiring of public enployees and pays their

sal ari es; (4) whether the entity holds

exclusive rights to sone right in the

[foreign] country; and (5) how the entity is

treated under foreign state | aw
|d. at 846-47 (alterationin original) (quoting Supra Med. Corp. v.
McGonigle, 955 F. Supp. 374, 379 (E.D. Pa. 1997) (citing
Cor poraci on Mexi cana de Servicios Maritinos, S.A de CV. v. MT
Respect, 89 F.3d 650, 655 (9th GCr. 1996))). Cogni zant of this
court’s caveat that these factors should not be applied
mechani cal | y because there is no “clear test” for determ ning organ
status, we find themapposite here, as did our court in Kelly, and
as have other circuits in simlar cases. See, e.g., USX Corp. v.
Adriatic Ins. Co., 345 F.3d 190, 209 (3d Gr. 2003); Alpha
Therapeutic Corp. v. N ppon Hoso Kyokai, 199 F.3d 1078 (9th Gr.
1999), wi thdrawn on ot her grounds sub nom Al pha Therapeutic Corp.
v. Kyokai, 237 F.3d 1007 (9th Cr. 2001). Under the Kelly factors,
NTT does not qualify as an “organ” of the Japanese Governnent.

First, NTT was not created for a national purpose. See Kelly,

213 F. 3d at 846. NTT contends its enabling statute obligates it
to provide universal service to Japan. That statute is better
under st ood, however, as prohibiting NIT from wunilaterally
termnating service to existing custoners because, at its
i nception, NTT held a nonopoly it no | onger possesses. Al ong that
line, NIT was created to privatize what had been a governnent-

control | ed nonopoly and to pronote conpetition. NIT s predecessor,

9



Ni ppon Tel egraph and Tel ephone Public Corporation (NTTPC), existed
as a de jure nonopoly; when created in 1985, NIT inherited a de
facto nonopoly. But, as a result of Japan’s encouraging
conpetition, NIT now operates as one of several comercial
interests in a conpetitive teleconmunications nmarket. NTT s
commercial purpose is further evinced by its now being only 46%
Japanese CGovernnent-owned, conpared to 100% ownership in 1985.
Al t hough commercial status does not per se preclude finding
nati onal purpose, see, e.g., USX Corp., 345 F. 3d at 209-13, NIT s
creation clearly serves nmarket ends, not a governnent function
such as intervening to prevent “a public financial crisis”, see id.
at 211.

Second, the Japanese CGovernnent does not actively supervise
NTT. See Kelly, 213 F. 3d at 846. NIT contends Japanese Gover nnent
aut horizationis required for nunerous NTT transactions, incl uding:
appointing or dismssing board nenbers, distributing profits,
appoi nting auditors, issuing new shares, executing nergers, and
anending its articles of 1incorporation. Requi ri ng gover nnment
aut hori zation, however, is not active supervision. Oherw se, any
regul ated public-service provider could claim sovereign status.
None of the regulatory powers NIT cites allow the Japanese
Governnent to affirmatively manage NTT affairs; they nerely provide
passi ve oversight, related to, and in sone cases identical wth,

the requirenents of other governnents’ regul atory bodies, such as

10



the United States’ Securities and Exchange Conmm ssion (SEC).
Moreover, NIT cites no instance of the Japanese Governnent’s
exercising its regulatory powers to quash an NIT action. Al ong
this line, NIT reported in an SEC filing: “[T] he [Japanese]
Governnent did not ... intend actively to use its position as a
sharehol der to direct the managenent of NIT. The Governnent has
never used its power as a shareholder to direct the nanagenent of
NTT”.

Third, NTT is not required to hire public enployees. See
Kelly, 213 F.3d at 846. | ndeed, NTT admts its enployees are
private enployees, not paid by the Japanese (overnnent.
Concomtantly, NTT s non-managenent enployees are nenbers of a
private trade union. NTT invites our court to categorize its
enpl oyees as quasi-civil servants because Japan’s Law on Retirenent
Benefits for National Public Enpl oyees provides that enpl oyees, who
m grate between Japanese CGovernnent enploynent and NTT, receive
reci procal retirenment credit. The purpose of this credit, however,
is to properly account for NTTPC (and early NITT) enpl oyees’ years
of service, whose enploynent had been with a Japanese CGover nnment
entity. NIT s quasi-civil-servant assertion is unavailing.

Fourth, NTT does not “hold[] exclusive rights to sone right in
[Japan]”. See id. (enphasis added). Lacking any basis to assert
exclusive rights, NIT points to its obligations to provide

uni versal service and to conduct tel econmuni cations research. CQur

11



havi ng al ready di sposed of NTT' s universal-service contention, we
note that, as with several of NTT's clains, its research obligation
is a historical artifact of its NTTPC origins; NIT was required to
continue the research of its public predecessor and to |evel the
conpetitive playing field by disclosing its findings and |icensing
its technology to conpetitors. Moreover, research is not a
governnment function; and even an exclusive obligation is not an
excl usive right.

Fifth, and finally, NIT is not treated as a governnental organ
under Japanese law. See id. at 847. NIT maintains it is simlar
to N ppon Hoso Kyokai (NHK), a public Japanese television-
broadcasti ng corporation, which the Ninth Grcuit held was an organ
of the Japanese Governnent. Al pha Therapeutic Corp., 199 F. 3d at
1084-85, w thdrawn on other grounds sub nom Al pha Therapeutic
Corp. v. Kyokai, 237 F.3d 1007 (9th G r. 2001). Like NHK NTT is
a “designated public institution” under Japan’s Di saster Measures
Basic Law. ld. at 1084. Unli ke NHK, which was the only
“designated public institution” television station and which
Japanese | aw prohibited fromearning profits, id., NIT is not the
only “designated public institution” tel ecommuni cati ons conpany and
is permtted to earn profits and distribute themto sharehol ders.
Furthernmore, NIT's funding is not derived from a governnent-
mandated receiver’s fee, as was NHK's. 1d. Finally, while NIT is

subject to the Wrld Trade Oganization (WO Agreenent on

12



Governnent Procurenent, it is neither listed in the WO Agr eenent
as a “governnent body” of Japan, nor required to abide by the WO
regulations inits “daily profit-making activities”.

As stated, consideration of the guiding Kelly factors clearly
favors concluding NTT is not an organ of Japan. Neverthel ess, NIT
urges its status is simlar to the organ status awarded under a
cl ai mred broader approach in Al pha Therapeutic Corp., 199 F.3d at
1084; USX Corp., 345 F.3d at 208-13; Kelly, 213 F.3d at 847; and
First National City Bank v. Banco para el Conercio Exterior de
Cuba, 462 U S. 611 (1983) (“Bancec”). Each of these -cases,
however, is readily distinguishable.

Regarding Al pha Therapeutic Corp., in addition to the
di fferences between NHK and NTT al ready di scussed, NHK was required
to satisfy specific Governnent-nandated goal s, including pronoting
Japanese culture, industry, and trade, and providi ng entertai nnent
to Japanese citizens abroad, 199 F.3d at 1084; NIT serves no such
Governnment purpose. Simlarly, unlike USX Corp., in which Ireland
acquired conplete (even if partially indirect) control over an
i nsurance conpany to avert disaster in its insurance and banki ng
industries, 345 F.3d at 209-13, NIT is neither conpletely
controlled by Japan nor constituted to prevent national market
cat ast r ophe.

Along this line, NIT is distinct fromthe Syrian oil entity

accorded organ status in Kelly. 213 F.3d at 848. Syria created

13



that entity for the express national purpose of exploring and
devel oping Syria's mneral interests. As a result, Syria granted
t he conpany t he excl usive right to expl ore and devel op Syri an- owned
petroleumreserves. |d. NIT was not created for any such nati onal
pur pose and was not granted any such exclusive right.

The last of the decisions under which NIT seeks shelter,
Bancec, is not an FSIA case, but remains persuasive due to its

factual simlarities and application of federal and international

equi tabl e conmmon-law princi pl es. In Bancec, the Suprenme Court
st at ed:
A typical governnent instrunentality ... 1is
created by an enabl i ng statute .
prescrib[ing] ... manage[nent] by a board
selected by the governnent U i S]

established as a separate juridical entity,
wth the powers to hold and sell property and
to sue and be sued ... [, and] is run as a
di stinct economc enterprise ...

462 U.S. at 624,

NTT shares sone of these “typical governnent instrunentality”
characteristics, but not others. More inportant, however, 1is
Bancec’s holding: the foreign entity at issue was not i nmmune from
suit inthe United States. Enphasizing that no nechanical formula
can consistently and appropriately determ ne foreign-sovereign
status, the Court declared its decision was “the product of the

application of internationally recognized equitable principles to

avoid the injustice that would result from permtting a foreign

14



[entity] to reap the benefits of our courts while avoiding the
obligations of international law'. 1d. at 633-34.
L1,

For the foregoing reasons, NIT is not entitled to foreign-
soverei gn status. Coupled with the Federal C rcuit’s having found
no jurisdiction under federal-patent law, there is no subject-
matter jurisdiction. Accordingly, renoval was inproper.

Therefore, the district court’s denial of foreign-sovereign
status is AFFIRMVED; its ruling it has jurisdiction is VACATED, and
this actionis REMANDED to district court for remand to Texas state
court.

AFFI RVED | N PART; VACATED I N PART; REMANDED
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