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Def endant s- Appel l ants Juan Victor Valles, Johnny Garcia-
Esparza, Sammy Garcia, and Jimmy Zavala were indicted for
nunmerous illegal acts stenmng from their involvenent in the
Texas Mexican Mafia (“TMV). After a lengthy trial, a jury
returned guilty verdicts agai nst each defendant on each count of
their respective indictnents. The district court sentenced the
defendants to lengthy terns of inprisonnent. The defendants now

appeal their convictions and sentences. Concluding that the



district court commtted no error, we affirm the defendants’
convi ctions and sent ences.
|.  FACTS AND PROCEEDI NGS

A. Oigins of the TMM

The TMM —officially nanmed “Mexi kanem ” (Spanish for “free-
Mexi cans”) and often referred to as “La Enme” (a phonetic
reference to “Mexikanem”) — was fornmed in the md-1980s by
Heri berto Huerta, while he was inprisoned in a federa
penitentiary. He did so after he obtained permssion from the
Mexi can Mafia of California to establish a simlar organization
in Texas. According to the TMM constitution, which has remained
virtually unchanged since it was drafted in the md-1980s, the
TMMis a crimnal organi zation functioning in “whatever aspect or
crimnal interest for the benefit of advancenent of Mexi kanem”
and willing to “traffic in drugs, contract nurders, prostitution,
maj or robberies, ganbling, arns and anything else [it] can
i magi ne.”

The TMM originally operated exclusively inside prisons, both
federal and state. As TMM nenbers were rel eased or paroled from
prison, however, the TMM spread outside prison to cities within
Texas, including San Antonio, Houston, Dallas, Mdland, Qdessa,
and El Paso. It now has a significant presence in the federal

prison system the Texas state prison system and throughout the



state of Texas.

B. Internal Structure of the TMM

The TMM is organized in a hierarchical mlitary structure
At the top are a president and vice president, “who are
responsible for all that occurs in the Mxi kanem .” Huerta, who
is nowincarcerated in a different federal penitentiary, is stil
president of the TMM Benito Alonzo, a prisoner in a Texas state
penitentiary, is the vice president.

Serving directly under the president and vice president are
the TMM generals, who “are responsible for all that happens in
the region of which they are in charge” and for “maintaining
comuni cation with the president and vice president so that
everything wll always be organized because [the TMM is] an
organi zation.” | mredi ately under the generals are the captains
and then the |ieutenants, who are responsible for the city where
they reside or the prison where they are incarcerated, as the
case nmay be. Under the |ieutenants are the sergeants, who “are
responsi ble for maintaining order wherever they are.” At the
bottom of this pyramd are the rank-and-file soldiers, who have
the obligation “to attenpt to do the best possible in [the TMM s]
objective to progress and to advance everything wth the
Mexi kanem . ”

Despite any hierarchical differences within the TMM its



constitution expressly establishes that all TMM nenbers “have the
obligation of serving and obeying all the rules equally just |ike
any other soldier or brother because all [TMM nenbers] are
soldiers and all [TMM nenbers] are Mexican and all [TMM nenbers]
are equal.” This notion of equality is further exenplified in
the TMM s punitive recourse, which provides that “[a] ny nenber of
the Mexi kanem , and it does not matter if it is the president,
vice president, general, lieutenants or sergeants or soldiers,
that violate the rules of the Mexikanem nust suffer the
consequences.” These consequences usually constitute death and
al ways do so in the case of disloyalty or treason.

Even though the TMM is a single organization, its
hi erarchical structure is divided into two separate and di stinct
chai ns of conmmand. The TMM s ranking system is split between
t hose nenbers in prison and those outside of prison or “on the
street.” Thus, there are TMM prison generals, captains,
|ieutenants, sergeants, and soldiers, and there are street
generals, captains, |ieutenants, sergeants, and sol diers. TMM
prison nenbers only have authority over the TMMs activities
wthin prison, and TMM street nenbers only have authority over
activities outside of prison.

Because of this dichotony, the TMM has devel oped a policy

governing TMM nenbers who are released or paroled from prison.



When a TMM prison nenber is released, he is given a certificate
of good-standing from the ranking TMM prison official and nust
then report to the city where he fornmerly resided. On his
return, the TMM nenber nust present his certificate to the
sergeant in charge of the section of the city where the returning
menber fornerly resided. The TMM officials in that area nust
then investigate the returning nenber to ensure that he is in
good st andi ng. Once it has been determned that the returning
menber has net the necessary requirenents, he becones a street
menber of the TMM starting at the rank of soldier, regardl ess of
what his rank had been in prison. Simlarly, a street nenber who
is convicted and sent to prison surrenders his street rank and
starts anew in prison. The president and vice president,
however, retain their rank and corresponding authority whether
they are in prison or on the street.

C. Menbership in the TMM

Menbership in the TMM was originally limted to convicts
while they were in prison. As the organization evolved, the TWM
began to allow non-convicts to beconme nenbers, but only
sparingly.

The TMM constitution designates that all TMM nenbers “are
responsible for recruiting soldiers and each nenber which

recommends a soldier will be responsible for his recommendati on



even though the recomendation results as an honorabl e one or one
who deceives.” Under this system a prospective nenber —
referred to as a “prospecto” — nust be recommended for
menbership by a current nmenber, who is designated as a sponsor or
“padrino” (Spanish for “godfather”). If the prospecto fouls up
after he is initiated, his sponsor is responsible for resolving
the matter, killing the prospecto if necessary. In recomendi ng
a prospecto, the sponsor nust submt the prospecto’s nane to the
entire nenbership to acquire as much background information on
the prospecto as possible. If the prospecto is found to be
accept abl e, he begins a six-nonth probation period, at the end of
which he will be accepted as a nenber, barring any setbacks.

TMM nenbers refer to each other as “carnal” (Spanish for
“brother”) or “nerecido” (Spanish slang for “a true, hard-core
Mafia guy”), and comonly use tattoos for identification. At
first, the tattoos were nmandatory for TMM nenbers, but they are
no |longer required, because they hindered the TMMs ability to
infiltrate rival gangs and nmade its nenbers easy targets for |aw
enforcenent. Nonetheless, they are still comonly displ ayed.

There are several tattoos that are common anong TMM nenbers.
One of these tattoos is the sequence of the arabic nunerals “5,
13, 5” or the Roman nunerals “V, XlIl, V.” The “5” or the “V’

represent the fifth letter in the al phabet, “E.” The “13” or the



“X11” represent the thirteenth letter in the alphabet, “M”
This sequence therefore spells “Enme,” the abbreviation for
Mexi kanem . Anot her tattoo is shaped like a spider, wth two
“E’’s formng the legs of the spider and one “M formng the
body. Q her popular tattoos conprise the Aztec synbol of an
eagle clutching a snake and the word “Mexi kanem ” spell ed out.

D. The TMMin San Antoni o

San Antonio is the capital of the TMM with a nenbership of
approxi mately 500. It is divided into four “eschenas” (Spanish
for “corners”), North, South, East, and West. The Wst corner is
the strongest. A lieutenant commands each corner, with a captain
overseeing the four I|ieutenants and a general ultimately
responsible for the entirety of San Antoni o.

In the late 1990s, the TMM in San Antonio increased its
i nvol venent in drug trafficking by forcing non-TMM drug deal ers
to share the heroin and cocaine they received from Mexico. The
hi gher ranking TMM officials would receive the drugs and
di stribute them down the chain of command to the |ieutenants, who
woul d then distribute to the sergeants, who would then distribute
to the soldiers. Between 1998 and 2004, as a result of the TMM s
new y established supply source, the TMMinported and distri buted
| arge anounts of heroin and cocai ne, noving at |east one kil ogram

of heroine and one to two kil ograns of cocai ne a week.



Not only did the TMMin San Antoni o nake noney fromdirectly
distributing drugs, but they controlled drug distribution by

extorting a street tax — known as “the dine” or el daine”
(Spanish for “the dinme”) — from rival drug dealers. When the
presence of a non-TMM drug dealer cane to the attention of the
TMM it would send a nenber to confront the drug dealer and
informhimthat he had to pay ten percent of his drug proceeds to
the TMM In return for the dine, the TMM all owed drug deal ers
the privilege of dealing and provided protection from other
dealers. In addition to charging the dine prospectively, the TMV
woul d inpose a retroactive tax on the anount of drugs proceeds
t hat had al ready accrued.

If a rival drug dealer refused to pay the dine, the TMM
woul d conduct a “hone invasion,” in which a |l arge nunber of arned
TMM nmenbers would break into the drug dealer’s hone and take
everything of value, including autonobiles. If a drug dealer
refused to pay the dinme after a hone invasion, the TMM woul d t hen
have the drug dealer killed.

To further their drug trafficking and extortion practices,
the TMM nai ntai ned a vast storehouse of firearns, which were kept
in a secret location, known only to high ranking TMM offici al s.
If a soldier was sent to collect the dine, participate in a hone

i nvasi on, or execute a “green light” (i.e., a homcide), the TMV



would have their firearns custodian furnish the necessary
weaponry to the soldier. After the m ssion had been conpl eted,
the soldier would return the weapon to the custodian, who would
either destroy the weapon or hide it in a different |ocation.
Between the |late 1990s and 2004, the TMMin San Antoni o executed
numer ous hone invasions and nurdered several people, including a
nunber of its own nenbers.

E. The Def endants

Between the late 1990s and 2004, each of the defendants
served with the TMM in San Antonio. Followng his initiation
into the TMM Zavala served as |lieutenant in the North corner and
subsequently was pronoted to captain and then general of San
Antoni 0. @Garci a-Esparza served as |lieutenant in the North corner
after Zavala's pronotion from that sanme position. Val | es was
initially a sergeant, but eventually was pronoted to |ieutenant
in the East corner. Garcia served as the third-man for the North
corner. As third-man, Garcia was an assistant to the sergeant of
the North corner and functioned as an internediary between the
sergeant and the sol diers.

F. The | ndi ct nent

In August 2004, a federal grand jury returned a 33-count
i ndi ct ment agai nst 28 TMM nenbers. Count One charged all 28 TMM

menbers with conspiring to distribute and to possess with the



intent to distribute a kilogram or nore of heroin and five
kilograns or nore of cocaine, in violation of 21 US C 88
841(a)(1), (b)(1)(A, and 846. Count One alleged that between
August 1, 1999 and August 1, 2004, the TMM through these 28
def endants, conspired anong each other and agreed to distribute
and possess with the intent to distribute heroin and cocaine,
then committed the followng overt acts in furtherance of the
conspiracy: (1) obtained heroin and cocaine in large quantities
and distributed it anong nenbers of the TMM for further
distribution and sale; (2) controlled the distribution of heroin
and cocaine by restricting drug trafficking anong non-nenbers of
the TMM exclusively to those non-nenbers who paid the dinme to
the TMM (3) protected authorized drug distributors fromrobbery,
vi ol ence, and conpetition; and (4) used violence to enforce the
TMM s requirenent that all drug distributors pay the dine.

Count Thirteen charged Valles and two other TMM nenbers with
distributing a mxture and substance containing a detectable
anount of heroin on January 29, 2004, in violation of 21 U S. C
88 841(a)(1l), (b)(1)(©, and 18 U.S.C. § 2.

Count Seventeen charged Garcia-Esparza and another TW
menber with distributing a mxture and substance containing a
det ect abl e anount of heroin on March 17, 2004, in violation of 21

U S.C. 88 841(a)(1), 841(b)(1)(C), and 18 U.S.C. § 2.
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Count Ei ghteen charged Garci a- Esparza and anot her TMM nenber
wth distributing a mxture and substance containing a detectable
amount of heroin on March 23, 2004, in violation of 21 U S.C. 88§
841(a)(1), 841(b)(1)(C, and 18 U.S.C. § 2.

Count N neteen charged Garci a- Esparza and anot her TMM nenber
wth distributing a mxture and substance contai ning a detectable
amount of heroin on March 30, 2004, in violation of 21 U S.C. 88§
841(a)(1), 841(b)(1)(C, and 18 U.S.C. § 2.

Count Twenty charged Garci a- Esparza, Garcia, and anot her TWM
menber with distributing a mxture and substance containing a
det ect abl e anount of heroin on April 22, 2004, in violation of 21
U S C 88 841(a)(1l), 841(b)(1)(C, and 18 U.S.C. § 2.

Count Twenty-One charged Zaval a and another TMM nenber w th
possessing with the intent to distribute five hundred grans or
nmore of a m xture and substance containing a detectabl e anmount of
cocaine on April 22, 2004, in violation of 21 US. C 88
841(a)(1), (b)(1)(B), and 18 U.S.C. § 2.

Count Thirty charged Zaval a, Garci a-Esparza, and four other
TMM nmenbers with conspiring to know ngly use, carry, and posses
at least one of fifty individually listed firearns in furtherance
of a drug trafficking crinme (Count One of the Indictnent) from
August 1, 1999 to August 1, 2004, in violation of 18 U S.C 88§

924(c), (o).
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Count Thirty-One charged Zavala, Garcia-Esparza, and four
ot her TMM nenbers with know ngly using, carrying, and possessing
at least one of fifty individually listed firearns in furtherance
of a drug trafficking crinme (Count One of the Indictnent) on
April 29, 2004, in violation of 18 U S.C. 88 924(c), (o), and 18
Uus.C 8§ 2.

Count Thirty-Two charged Zavala, Valles, and Garcia wth
know ngly using, carrying, and possessing a Taurus .9 mllineter
handgun, bearing serial nunber L20209; and a Davis Industries
.380 caliber handgun, bearing serial nunmber  AP355098, in
furtherance of a drug trafficking crine (Count One of the
Indictnent), in violation of 18 U. S.C. 88 924(c) and 2.

Count Thirty-Three charged all 28 defendants with conspiring
to conduct financial transactions that involved property which
was the proceed of unlawful activity, by collecting a mandatory
tax on the proceeds of narcotic sales in exchange for granting
the drug deal er authorization to sell narcotics, in violation of
18 U.S.C. § 1956(a)(1)(A)(1).

The trial of Zavala, Garcia-Esparza, Valles, and Garcia
comenced early in April 2005. More than two weeks later, the
jury returned guilty verdicts as to each defendant on each count.

In addition to the crimnal charges, the verdict form

required the jurors to determne beyond a reasonable doubt
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whet her: (1) Zavala was a |eader or organizer of the conspiracy
alleged in Count One, (2) Garcia was a |l eader or organizer of the
conspiracy alleged in Count One, (3) Garcia-Esparza was a | eader
or organizer of the conspiracy alleged in Count One, (4) Zavala
commtted a hone invasion on Steve Pedraza on May 14, 2003, and

(5) Zavala intentionally and know ngly killed Jose Luis Moreno.

The jury answered interrogatories 1, 3, and 4, “yes,” and nunbers
2 and 5, “no.” Wien the verdict was returned, Valles nade an
oral notion for a new trial, which was deni ed.

I n August 2005, the district court sentenced Zavala to life
i nprisonment on Count One; 480 nonths inprisonnment on Count
Twenty-One; and 240 nonths on each of Counts Thirty and Thirty-
Three, each to be served concurrently. The district court
further sentenced Zavala to 60 nonths inprisonment on Count
Thirty-One to be served consecutively to Counts One, Twenty-One,
Thirty, and Thirty-Three. The court al so sentenced Zavala to 300
nmont hs i npri sonnment on Count Thirty-Two to be served
consecutively to Counts One, Twenty-One, Thirty, Thirty-One, and
Thirty-Three, and inposed a five year term of supervised rel ease
as to Counts One, Twenty-One, Thirty-One, and Thirty-Two, and a
three year term of supervised release as to Counts Thirty and

Thirty-Three, each to be served concurrently.

In the sane nonth, the district court sentenced Valles to
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600 nonths inprisonnment on Count One and 240 nonths i nprisonnent
on each of Counts Thirteen and Thirty-Three, each to be served
concurrently. The court also sentenced Valles to 60 nonths
i nprisonment as to Count Thirty-Two, to be served consecutively
to the other sentences, and inposed a five year term of
supervi sed release on each of Counts One and Thirty-Two, and a
three year term on Counts Thirteen and Thirty-Three, each to be
served concurrently.

Also that nonth, the district court sentenced Garcia to 600
mont hs i nprisonment on Count One and 240 nonths inprisonnent on
each of Counts Twenty and Thirty-Three, each to be served
concurrently. The court also sentenced Garcia to 60 nonths
i nprisonment on Count Thirty-Two, to be served consecutively to
the other sentences, and inposed a five year term of supervised
rel ease on each of Counts One and Thirty-Two, and a three year
termon each of Counts Twenty and Thirty-Three, each to be served
concurrently.

The followng nonth, the district court sentenced Garcia-
Esparza to 660 nonths inprisonnent on Count One and 240 nonths on
each of Counts Seventeen, Eighteen, N neteen, Twenty, Thirty, and
Thirty-Three, each to be served concurrently. The court also
sentenced @Garcia-Esparza to 60 nonths inprisonnment on Count

Thirty-One to be served consecutively to the other counts, and
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i nposed a five year term of supervised rel ease on each of Counts
One and Thirty-One, and a three year term of supervised rel ease
on Counts Seventeen, Eighteen, Ni neteen, Twenty, Thirty, and
Thirty-Three, each to be served concurrently.
Each defendant tinely filed a notice of appeal.
1. LAWAND ANALYSI S

A. Garci a-Esparza’s Caimof Insufficiency of the Evidence

Garci a-Esparza clains that there was insufficient evidence
to support his conviction on any of Counts One, Seventeen,
Ei ghteen, Ni neteen, Twenty, Thirty, and Thirty-Two.

1. St andard of Revi ew

In reviewwng the sufficiency of the evidence to support a
convi cti on, we ordinarily review the jury’'s verdict by
determning whether a rational juror could have found the
el ements of the offense proved beyond a reasonable doubt.! In so
doing, we view the evidence in the light nost favorable to the
governnent, wth all reasonable inferences and «credibility
choices made in support of the jury verdict.? Wen a defendant
fails to nove for a judgnent of acquittal and thereby fails to
preserve the issue for appeal, however, we review to determ ne

only whether the conviction anounts to a mani fest m scarriage of

' United States v. Yi, 460 F.3d 623, 629 (5th Cr. 2006).

2 1d.
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justice.® Under this standard, we will reverse a conviction only
if the record is devoid of evidence pointing to guilt.?

2. Merits

As Garcia-Esparza failed to nove for a judgnent of acquittal
in the district court, we review for manifest mscarriage of
justice. Even a cursory review of the record illustrates that it
is not devoid of evidence of guilt. W affirm each of Garci a-
Esparza’ s convi ctions.

B. The Defendants’ Mtion for Mstrial

Al'l four defendants contend that the district court abused
its discretion in denying their notions for a mstrial after
governnent w tness Luis Adane, Jr. revealed his gun-shot wound
scars to the jury during his testinony.

In its case-in-chief, the governnent called Adane as a fact
wtness regarding the TMMs alleged attenpt to nurder him
Monents into his testinony, Adane began having troubl e answering
the governnent’s questi ons. He stated that he was nervous and
after being asked by the governnent if wanted to continue
testifying at that tinme, Adane requested to “have a mnute and
step out . . . .7 After two additional questions from the

governnent regarding Adane’s fitness to testify, the «court

3United States v. Partida, 385 F.3d 546, 561 (5th Cir. 2004).

tld.
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excused Adane, giving himtinme to overcone his nervousness.

After exam ning another wtness, the governnment re-called
Adane. As soon as he took the stand, and before any questions
wer e asked on direct exam nation, Adane stated that he was having
a panic attack and again requested that he be allowed to step out
of the courtroomfor a few mnutes. The district court again |et
Adane | eave the courtroom

After examning still another w tness, the governnent again
re-called Adane to the witness stand. Before any exam nation of
Adane occurred, a brief bench conference took place, at which
counsel for Zavala brought the followng information to the
court’s attention:

Apparently this wtness's father was nurdered and

there’s sone indication it mght have been related to

the Mexican Mafi a. Now | asked [the governnent] if

[it] had planned to go into that and [it] said [it]

did, and I’'mgoing to object to it unless it’'s tied to

one of our clients. It’s much nore prejudicial than

probative especially in light of the fact that this man

has been in and out of the courtroom four tines.

In response, the governnent stated that the information was
rel evant because it explained why Adane was so enotional.
Finding the governnent’s explanation inadequate, the district
court granted Zaval a' s request and told the governnent, “Don’t go

t here.”

VWhen Adame resunmed, he testified that he had been a TMM
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menber under the direct authority of Zavala and that, in March
2003, Zavala, Garcia-Esparza, and Valles cane to his place of
enpl oynent — a car |lot — and asked about purchasing five
kil ograns of cocaine fromhim After he and Zaval a agreed on the
sale of five kilograns for $55,000.00, Adane had the five
kil ograns delivered to the car |ot. When the cocaine arrived
Zavala took all five kilograns, but only paid $22,000.00,
deducting $33,000.00 as “tax.” According to Adanme, he objected
that Zavala was effectively taking three kilogranms wthout
payi ng. After then being surrounded by Zavala, Garcia-Esparza,
Val l es, and the rest of the TMM nenbers who were escorting them
Adane acquiesced to Zavala' s denmand. Wen asked by the
prosecution why this happened, Adane explained that he was being
puni shed for refusing to collect the dine in his nei ghborhood.
Adame further testified that, two weeks after the initial
i nci dent, Zavala, Garcia-Esparza, and Valles returned to the car
ot wth approximately thirteen or fourteen other TMM nenbers
demandi ng $30, 000.00 in back taxes from him accusing him of
under-reporting his drug sales. As Adane did not have $30, 000. 00
in his possession, Zavala took Adane’s Harl ey Davi dson notorcycle
(worth approximately $28, 000. 00) and pickup truck (worth
approxi mately $9,000.00) as collateral, telling Adame that the

vehi cl es woul d be returned when Adane paid the $30, 000. 00.
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Adane testified that he called Zavala two hours later and
informed him that the $30,000.00 was available and that he
(Adane) would be at the car lot in twenty mnutes. Zaval a,
Garci a- Esparza, Valles, and an additional crew of thirteen or
fourteen TMM nenbers then proceeded to the car lot, where Adane
gave Zaval a the $30, 000. 00 and requested his notorcycle and truck
back. Instead of returning the vehicles as prom sed, though,
Zaval a kept them as additional paynent for back taxes.

Four weeks after the second incident, Adame told Zavala
during a telephone conversation that he was quitting the TWMM
Approxi mately two or three weeks after that, Adane received a
t el ephone call from Jesse Hernandez, a close friend of his and a
TMM nenber . During this tel ephone conversation, Hernandez told
Adane that Zavala had given Valles a “green light” on him
meani ng that Zavala had ordered Valles to murder him After this
conversation, Adane becane very cautious, even noving to a new
hone.

In early Septenber, as Adane was approaching the door to his
home, he heard a vehicle cone to an abrupt stop behind him and,
after turning around, saw Valles junp out of a van and start
shooting at him with a gun in each hand. Adane ran and called
the police on his cellular phone, telling them that he had been

shot several tines and requesting help. In fact, he had been
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shot three tines.

After the police arrived, Adane |ost consciousness and was
taken to the hospital, where he renmained for approximately a
month and a half. Because of his wounds, Adane was relegated to
a wheel chair and had to use a col ostony bag for approxinmately one
year.

On cross-exam nation, Garcia-Esparza’ s counsel questioned
Adanme about his father. Adane testified that his father was
killed by the TWMWM At this point, defense counsel asked Adane
why he had joined the TMMif it was responsible for his father’s
murder. Adane explained that he joined because he did not want
to be killed hinmself. Defense counsel then proceeded to question
Adane about why he had quit the TMM to which Adane answered that
he did so after the TMM began taking his possessions. Def ense
counsel then posed the follow ng question: “You didn’t get fed up
when they started shooting your famly, killing your father. It
wasn’'t until they started taking your stuff that you decided to
quit, you were fed up with this?” Adane explained that he had
not really known his father, who had been in prison nost of
Adane’s |ife. Defense counsel then interrupted Adane, leading to
the foll ow ng dial ogue:

Q You know, it is surprising how nuch trouble you
had talking earlier --

20



In June --

Q -- this norning but you can’t shut up now Wi t
till | ask you a question. Now was that all sone
big act earlier that you canme out here with that
production you nmade that you couldn't tal k?

A Do you want to see ny wounds?

Q Did you hear what | asked you?

A No, it wasn’'t a big act.

Q You were not wounded in a courtroom were you?

A No.

Q You weren’'t wounded when you were surrounded by
U S. Marshals, were you?

A | was scared. | started getting anxiety attacks.

Q You weren’t wounded by people on this jury, were
you?

No.

Q But yet you nade that big production out here this
morning that you couldn’'t talk because these
peopl e scared you?

A No, because [the defendants] scared ne.

The governnment began re-direct by asking Adane: “Just to
make sure you didn’t make up this whole shooting thing, will you
stand up and show us your scars?” Defense counsel objected, and
the district court sustained the objection.

On re-cross, Valles's counsel, who had just obtained the

police report for the Septenber 2003 shooting incident, began the
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fol |l ow ng exchange:

Q Do you renenber talking to an Oficer P. Joke
[ phonetic], Badge No. 950, about this case?

A At the scene?

Q Yes.

A Yes.

Q Do you renenber telling him — and here the
conpl ainant is you. Do you renenber telling him
that you, Luis Adane: “Said he didn't know any of
the people that got out of that van shooting at
hinmt? Do you renenber saying that, yes or no?

A The reason | said that is because —

Q Yes or no?

A | wanted to get them nyself.

Q Yes or no?

| want ed himnyself.

THE COURT: Wait, wait.

A This is what he did to ne.

THE COURT: Wait. Sit down.

A He shot ne.

THE COURT: Get himout of here. CQut, out, out.

MARSHALL : Step this way, please.

THE COURT: | don’'t have time for nonsense. Qut .

And I'’m going to tell the prosecution
don’'t ever bring soneone who's just
going to show a |ot of nonsense. Next
W t ness.
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[ VALLES COUNSEL]: May his testinony be --
THE COURT: It’'s all struck. Let’s go.

[ VALLES COUNSEL]: Mbdtion to disregard.

THE COURT: Motion to disregard. Just pretend the
gent | eman was never there.

[ THE GOVERNMENT] : Dr. Kim Molina, Your Honor.

[ VALLES COUNSEL]: |I'm sorry, Your Honor. | need to

make a notion for mstrial.

THE COURT: | understand. That’' s deni ed. Thank
you. The nmotion is mde as to each
defendant and it’s denied as to each
def endant .

During this exchange, Adanme had stood and shown the jury the
scars from his gun-shot wounds. It was at this point that the
court told Adame to sit down, then had him renoved from the
courtroom striking the entirety of his testinony.

As part of its jury charge, the district court instructed:

During the trial | sustained objections to certain
gquesti ons. You nust disregard those questions
entirely. Do not speculate as to what the wtness
woul d have said if permtted to answer the question.
As | told you during the trial, | also struck the

entire testinony of Luis Adane, and you are instructed
to disregard his testinony in its entirety. You shall
not consider any part of his testinony for any reason
what soever. Your verdict nmust be solely based on the
| egal |y adm ssi bl e evidence and testinony.

On appeal, the defendants contend that Adane’s revealing of

his scars necessitates a mstrial, because his actions were
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unfairly prejudicial and incurable.?®

1. St andard of Revi ew

We review the denial of a notion for mstrial for abuse of
discretion.® A new trial is required only when, after a review
of the entire record, it appears that there is a significant
possibility that the prejudicial evidence had a substantial
impact on the jury verdict.’” W give great weight to the tria

court’s assessnent of the prejudicial effect of the evidence, and

° The defendants also assert, albeit sonewhat cryptically,
t hat the governnent know ngly presented fal se testinony and thus a
mstrial must be granted. The defendants apparently contend that
Adane’s prior inconsistent statenment to the police —that he did
not know any of the people who shot him—rendered his testinony
fal se and, nore inportantly, this was known by the governnment when
it elicited Adane’s testinony. W disagree.

There is absolutely no -evidence that the governnent
intentionally presented testinony known to be false. The
governnent presented Adane’s testinony surroundi ng the who, how,
and why of his shooting. Defense counsel was able effectively to
cross-exam ne Adane on his prior inconsistent statenent regarding
the identity of his shooter. Adane responded that he gave an
intentionally fal se statenent to police and was now gi ving truthfu
t esti nony. The governnent did not ask Adane whether he made a
statenent to the police or the substance of such a statenent,
thereby allow ng Adane to deny the existence or substance of the

statenent. |Instead, the prosecution asked fact questions (e.g.
who shot you and how did it happen?), which was subjected to cross-
exam nati on. In fact, at the time of its direct exam nation of

Adane, the governnent did not have the police report and had never
even seen it before. Thus, it is unclear how, on this basis, the
governnent knowi ngly and intentionally elicited fal se testinony.

6 United States v. Dupre, 117 F.3d 810, 823 (5th Cr. 1997).

" United States v. Paul, 142 F.3d 836, 844 (5th G r. 1998).

24



prejudice may be rendered harmess by a curative instruction.?
W also examne the context of the challenged statenent to
determ ne whether the prejudicial coment was elicited by the
governnent or was a spontaneous act by the witness.?®

2. Merits

Qur review of the record on appeal satisfies us that the
district court did not abuse its discretion in denying the
defendants’ notions for mstrial. Adane’s showi ng of his scars
was not so prejudicial that it could not be cured wth
instructions to the jury. He had already testified, wthout
obj ecti on, t hat he had been shot by Vvalles, had been
hospitalized, and had suffered severe injuries. Hi s shooti ng,
hospitalization, and injuries were not in dispute; only the
identities of the responsible parties were in dispute. Revealing
his scars may well have been unwarranted drama, but his actions
did not present new, inadm ssible evidence. It only tended to
confirmwhat was al ready known —t hat Adane had been shot.

In addition, his actions were not elicited by the
governnent. First, during cross-exam nation, Adane asked Garci a-

Esparza’s counsel if he wanted to see Adane’s scars. True, the

8 United States v. Nguyen, 28 F.3d 477, 483 (5th Cr. 1994).

® United States v. Mireno, 185 F.3d 465, 472-73 (5th Cir.
1999) .
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governnment on re-direct exam nation had asked Adane to show the
jury his scars, the district court quickly sustained the
defense’s objection and prevented Adane from doing so. It was
only during defense counsel’s re-cross exam nation that Adane
autononously revealed his scars. He did so when defense counse
questioned him about the shooting and suggested that he did not
know who shot him This occurred after an intense cross-
exam nation, during which Adane was questioned about his father’s
murder and was nmade to appear that he val ued his possessions nore
than his famly. Gven the timng and context of Adane’s actions
and the fact that he was the first to bring up the possibility of
revealing his scars, we cannot conclude that the governnent
elicited Adane’s actions.

More inportantly, after Adane revealed his scars, the
district court quickly and authoritatively took command of the
situation, expelling Adanme from the courtroom striking his
entire testinony, and adnonishing the prosecution. During the
jury charge, the district court again instructed the jury that it
could not consider any of Adane’s testinony. Based on the
limted prejudice suffered by the revealing of Adane’s scars and
the strong, immediate actions of the district court, we concl ude
that the district court did not abuse its discretion in denying

t he defendants’ notions for mstrial.
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C. Garci a-Esparza’s Caimof I neffective Assi stance of Counsel

Garci a- Esparza contends that his trial counsel failed to
provi de effective assistance of counsel because (1) he failed to
move for a mstrial after Adane’s testinony, and (2) he failed to
argue effectively against the district court’s decision to
sentence Garci a-Esparza to 720 nonths, as reconmmended in his Pre-
Sentence | nvestigation Report (“PSR’).

1. St andard of Revi ew

To prevail on an ineffective assistance of counsel claim a
defendant nust show that (1) his counsel’s performnce was
deficient, and (2) the deficient performance was prejudicial.?
To satisfy the first prong, the defendant nust denonstrate that
the alleged errors were so serious that the assistance was bel ow
the constitutional mninmum guaranteed by the Sixth Anendnent, as
measured under an objective standard of reasonabl eness. ! To
satisfy the second prong, the defendant nust show that his
counsel’s performance prejudiced himto such an extent that the
trial or sentencing was fundanentally unfair or unreliable and
that, but for counsel’s errors, the result would have been

di fferent.?®?

10 Strickland v. Washi ngton, 466 U.S. 668, 687 (1984).

1 United States v. Faubion, 19 F.3d 222, 228 (5th Cr. 1994).

2] d.
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Qur review is highly deferential to counsel and presunes
t hat counsel’s assistance was adequate.'®* Moreover, we wll not
resolve a claim of ineffective assistance of counsel on direct
appeal when the defendant fails to raise the issue in the
district court, except when a well devel oped record exists.

2. Merits

Qur review of the record convinces us that the performance
of Garcia-Esparza’'s trial counsel was not deficient. As to
Adane’s testinony, imediately after Valles’ counsel orally noved
for a mstrial, the district court considered the mstrial notion
as having been nade by each defendant and then denied it as to
each defendant. It would have been redundant and pointless —
and not conceivably a constitutional violation — for Garcia-
Esparza' s trial counsel to nove personally for a mstrial

As for sentencing, it is entirely unclear what Garcia-
Esparza contends was deficient. In his appellate brief, the
totality of his argunent consists of the followi ng: “Appellant’s
counsel failed to argue effectively the judge's adherence to the
PSR. The PSR called for 720 nonths instead of the range above

noted, 352 to 425 nonths.” This claimsinply |lacks the requisite

13 Burger v. Kenp, 483 U.S. 776, 789 (1987).

4 United States v. Brewster, 137 F.3d 853, 859 (5th Cir
1998) .
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specificity needed for appellate review, as it is unknown what
Garci a- Esparza clains to be error.

The nost that we can deci pher is that Garcia-Esparza takes
issue with the district court’s factual finding that he was
responsible for the distribution of over 150 kil ograns of heroin
and 30 kil ograns of cocaine. To the extent that this is Grcia-
Esparza’s argunent, we note that his trial counsel objected in-
depth to the factual findings in the PSR, both to the probation
of ficer —who rel ayed the objections to the district court prior
to the sentencing hearing —and to the district court during the
sentencing hearing. One of his objections asserted that the PSR
incorrectly calculated the CQuidelines range, claimng that it
shoul d have been 352 to 425 nonths, because the district court
incorrectly found that Garcia-Esparza was responsible for the
distribution of over 150 kil ogranms of heroin and 30 kil ograns of
cocaine, rather than the 1.6 kilograns of heroin and 2.3
kil ograns of cocai ne advocated by Garci a-Espar za. The district
court considered Garcia-Esparza’s objections prior to the
sentencing hearing, afforded trial counsel an opportunity to
argue the objections orally at the sentencing hearing, and then
deni ed the objections. W cannot see how the actions of Garcia-
Esparza’ s trial counsel were deficient in any way.

|f perchance this is not Garcia-Esparza’'s argunent of
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i neffective assistance at sentencing, we rule that his argunent
was wai ved for inadequate briefing.?®

D. Val |l es’ Due-Process Claim

Valles contends that the district court violated his
constitutional right to due process by not allowing himto enter
his plea in front of the jury. Valles acknow edges that “he can
find no case supporting this proposition,” but insists that he
has a constitutional right to plead before the jury.

1. St andard of Revi ew

The identification of a liberty interest that is protected
by the Due Process Clause is a question of federal constitutional
| aw and reviewed de novo.'® As Valles failed to raise this issue
before the district court, we review his claimfor plain error.?’
Under plain error review, we may exercise our discretion to
reverse a defendant’s conviction if there is (1) an error, (2)
that is plain, (3) that affects substantial rights, and (4) that
seriously affects the fairness, integrity, or public reputation

of judicial proceedings.® An error is “plain” if it is clear

% Int’l Truck & Engine Corp. v. Bray, 380 F.3d 231, 232 (5th
Gir. 2004).

6 Madi son v. Parker, 104 F.3d 765, 767 (5th Cr. 1997).

7 United States v. Vargas-Garcia, 434 F.3d 345, 47 (5th Gr
2005) .

8 United States v. Lewis, 412 F.3d 614, 616 (5th G r. 2005).
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under current |aw. *°

2. Merits

As Valles recognizes, there is no authority for the |ega
hol di ng that due process entitles a defendant to enter a plea in
front of a jury. Thus, even assumng wthout granting that
Valles had a constitutional right to enter his plea before the
jury, this right is not clear under current |aw and thus cannot
constitute plain error. Valles' claimtherefore fails.

E. Zaval a’s Sent enci ng Chal |l enge

Zaval a asserts that the district court inpermssibly found
for sentencing purposes that he was responsi ble for the nurder of
Jose Luis Moreno. At the conclusion of trial, the jury was asked
if it found beyond a reasonable doubt that Zavala had
intentionally or knowi ngly killed Moreno. The jury answered in
t he negati ve.

Notwi t hstanding the jury verdict, Zavala’s PSR concl uded
that the information relevant to the nurder of Mreno was
sufficiently reliable to support a finding that “it was
reasonably foreseeable that Zavala was responsible for [Mreno's
murder] and shoul d be held accountable for [this act].” Prior to

sentenci ng, Zavala objected to the PSR s recommendation on this

9 United States v. O ano, 507 U.S. 725, 734 (1993).
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poi nt . At sentencing, the district court overruled Zavala's
obj ection, found that he was responsi ble for Mdreno’s nurder, and
sentenced hi m accordingly.

On appeal, Zavala contends that United States v. Booker?

prevents the district court from sentencing a defendant on facts
not found by a jury or admtted in a guilty plea. Thus, Zaval a
insists, the district court commtted reversible error by
sentencing him based on facts of which he was acquitted by a
jury. Zavala argues, in the alternative, that there was
insufficient evidence to support the district court’s finding,
regardl ess of the standard, i.e., beyond a reasonabl e doubt or by
a preponderance of the evidence.

1. St andard of Revi ew

W review a district court’s interpretation and application
of the Guidelines de novo and its factual findings in connection
with sentencing for clear error.? W will find a district
court’s factual findings to be clearly erroneous only if, based
on the entirety of evidence, we are left with the definite and
firm conviction that a mstake has been nade. ?? A factual

finding is not clearly erroneous if it is plausible in Iight of

20 543 U.S. 220 (2005).

2l United States v. Parker, 133 F.3d 322, 328 (5th Cr. 1998).

22 United States v. Valdez, 453 F.3d 252, 262 (5th Cir. 2006).
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the entire record.®

In making its factual findings for sentencing, a district
court may adopt the findings of the PSR wthout additional
inquiry if those facts have an evidentiary basis with sufficient
indicia of reliability and the defendant does not present
rebuttal evidence or otherw se denonstrate that the information
is materially wunreliable.? The defendant has the burden of
showing that the information relied on by the district court in
the PSR is materially unreliable.?

2. Merits

Post - Booker, a district court nmay sentence a defendant on
facts not established by either a guilty plea or jury verdict, as
long as the conduct for which the defendant was acquitted has
been proven by a preponderance of the evidence.?® Thus, Valles
argunent that the district court’s fact finding was a per_se
Booker violation is forecl osed. Accordingly, the real issue on
appeal is whether the district court’s finding by a preponderance
of the evidence that Zavala mnurdered Mreno was clearly

erroneous.

23
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at 264.
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At trial, Bexar County Deputy Sheriff Sal Marin testified
about the investigation of Mreno' s death. According to Marin,
Moreno was reported mssing and an investigation into his
wher eabout s was commenced in July 2002. During the course of the
i nvestigation, |aw enforcenent officers |earned that Moreno was a
TMM nenber and had rented a Sports Uility Vehicle (“SUV’) on
July 3, 2002. It was found burned on July 11, 2002. On QCctober
15, 2003, skeletal human remains eventually identified as
Moreno’s were found on the property of Tomas Carrasco, who is the
father of TMM nenber Ray Carrasco. Based on his experience with
the TMM Marin testified that the TMM wusually disposes of
hom cide victins by burying the remains in rural areas and that
the burial of Mdireno' s body fit this pattern.

In addition, TMM nenber Joe Rene Tanmayo testified that, one
morning in md-July 2002, he got a tel ephone call from TMM nenber
Casper around 2:30 a.m Casper told Tamayo that they needed to
do a “cook out,” which was TMM code for a procedure the TMM used
to di spose of evidence, such as a weapon or vehicle, by burning
it. According to TMM custom the TMM nenber who used the weapon
at issue would present it to Tamayo, who woul d then destroy it by
burning it with a blow torch. To effectuate this cook out,
Casper and Tamayo arranged to neet that norning at a place in the

West side of San Antonio where they frequently perfornmed cook
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outs. After Tamayo arrived at the cook out, Zavala, who was not
a TMM nenber at the tine, showed up, |ooking shaken and scared
and gave a gun to Tamayo.

After torching the gun, Casper told Tamayo that they also
needed to di spose of a vehicle. Casper and Tamayo went to a gas
station and filled two gas cans with gasoline. Casper then had
Tamayo pick up the vehicle, which was a Jeep Cherokee SUV.
Tamayo knew the vehicle bel onged to Mreno, because he recognized
it as Mrreno's and also saw receipts in the vehicle belonging to
Mor eno. Tamayo drove Mireno’'s SUV towards Castroville, Texas,
parked it on the side of the road, and burned it. Tamayo further
testified that he saw bl oody hand prints sliding down the rear
w ndshield of the autonobile. Tamayo never saw Moreno again.

Tamayo also testified that, prior to the nurder, Zaval a had
been associating with TMM nenbers and wanted to becone one. The
day before the cook out, Zavala had talked to Tamayo, indicating
that he did not trust Mreno, that Mreno was doing drugs, and
that Moreno was probably an infornmnt. Shortly after the cook
out was perforned, Zavala becane a nenber of the TMM and was
given Moreno’'s fornmer position as |ieutenant of the North corner.

Addi tional testinony indicated that it was rare for a person
who had not been in prison to be admtted to the TMM and that, to

make up for this, a non-convict prospecto — such as Zavala —
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woul d often be required to commt a “caneo,” which neant killing
sonmeone on the TMM s behal f.

Gven that (1) Mreno' s remains were found on the property
of a TMM nenber’s father, (2) the remains were buried in a rural
area, as customary with the TMM (3) Mreno s autonobile was
found torched, (4) Tamayo admtted torching Mreno' s autonobile
on the sanme night that he received a gun from Zavala for a “cook
out,” (5) TMM custom had the user of the gun present it to Tanayo
for torching, (6) there were bloody hand prints on the rear
w ndshield of Mdbreno's SUV, (7) Zavala suspected Mreno of being
an informant, (8) Zavala becane a TMM nenber, taking Moreno’'s
position after his death, (9) Zavala wanted to becone a TMV
menber prior to Mreno' s death, and (10) TMM custom required a
non-convi ct prospecto to nurder a person on behalf of the TMV
before being admtted into the TMM the district court did not
commt clear error in finding by a preponderance of the evidence
t hat Zaval a kill ed Moreno.

F. Gar ci a- Esparza’' s Sent enci ng Chal | enge

Garci a- Esparza asserts that the district court sentenced him

in violation of Blakely v. Wshington?” and Apprendi Vv. New

Jersey. 28 He contends that the district court erred by

27 542 U.S. 296 (2004).
286 530 U.S. 466 (2000).
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increasing his sentence based on judge-found facts, despite
failing to identify which facts are in contention. Regardless of
which facts are in contention, Garcia-Esparza’s claimis w thout
merit. A district court may sentence a defendant on the basis of
j udge-found facts post-Booker.

G Garcia’s Sentenci ng Chal |l enge

Garcia insists that the district court commtted error in
purporting to find by a preponderance of the evidence that Garcia
was a |eader or organizer of the Count One conspiracy. At the
conclusion of trial, the jury was asked if it found beyond a
reasonabl e doubt that Garcia was a |eader or organizer of the
overarching conspiracy alleged in Count One of the Indictnent.
The jury answered in the negative.

Notwi t hstanding the jury verdict, Garcia s PSR recommended
that the district court find that Garcia was an organi zer or
| eader of the conspiracy and enhance his Quidelines range
accordingly. Garcia objected to the PSR, but the district court
deni ed the objection and found by a preponderance of the evidence
that Garcia was an organi zer or |eader of the conspiracy.

On appeal, Garcia clains that his sentence viol ated Booker
and Bl akely because the district court sentenced him based on
facts of which he was acquitted by the jury. As previously

noted, this claimis wthout nerit and thus fails.
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H. Val l es’ s Sent enci ng Chal | enge

Vall es contends that the district court violated Booker in
finding that Valles distributed and possessed with the intent to
distribute a specified quantity of drugs and that he was a | eader
or organi zer of the Count One conspiracy. The jury was not asked
to find beyond a reasonabl e doubt the anmpbunt of drugs that Valles
was responsible for or whether Valles was a | eader or organizer
of the conspiracy. Nonet hel ess, the district court enhanced

Val | es’ sentence based on the drug quantity and on his status as

a | eader or organizer. On appeal, Valles contends that the
district court’s actions violated Booker and Blakely. Once

again, as noted above, this claim is wthout nerit and thus
fails.
[11. CONCLUSI ON
Based on the applicable |aw and our extensive review of the
parties’ briefs and the record on appeal, we hold that the
district court did not conmt any error. W therefore affirmthe
def endants’ convictions and sentences.

AFFI RVED
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