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Appeal fromthe United States District Court
for the Western District of Texas

Before: KING SM TH, and BENAVIDES, C rcuit Judges.
BENAVI DES, Circuit Judge:

After successfully challenging rules adopted by the Texas
Wor kf orce Commi ssion and successfully defending that |udgnment
before this Court, Appellants sought attorney' s fees. The
district court denied their application. The parties are now
before us again, but this tinme the sole issue on appeal is
whet her the district court erred under Erie R R Co. v. Tonpkins,
304 U S. 64 (1938), by refusing to apply the fee-award provision

of the Texas Declaratory Judgnment Act. W affirm finding



Appel lants’ claim foreclosed by precedent directly on point:
Uica Lloyd' s of Texas v. Mtchell, 138 F.3d 208 (5th Cr. 1998).
| . BACKGROUND

The Appellants, Soila Canmacho, Sonia Denise Gover, Texas
Wl fare Reform Organi zation, and El Paso County Hospital District
sued the Appellees, Texas Wirkforce Conm ssion, Texas Health and
Human Servi ces Comm ssion, and Texas Departnment of Human Services
in state court. Appel l ants chal l enged rules adopted in 2003 by
the Texas Wrkforce Commi ssion which limted eligibility for
Medi caid health coverage. They sought relief under the Texas
Decl aratory Judgnent Act (“DJA"). Appel | ees renoved to federa
court, asserting federal question jurisdiction. The district
court invalidated the rules at issue, holding that they were
contrary to the plain neaning of the Mdicaid statute. W
af firnmed. See Comacho v. Texas Wrkforce Commin, 408 F.3d 229
(5th Gir. 2005).

Appel lants then filed an application for attorney’'s fees in
the district court. They specified the fee award provision of
the DJA as the statute entitling themto the award. See Tex. Qw.
Prac. & REM Cooe 8§ 37.009 (Vernon 1997). Section 37.009 provides,
“I'n any proceeding under this chapter, the court may award costs
and reasonabl e and necessary attorney’'s fees as are equitable and

just.” The district court denied the application, citing Fifth



Circuit precedent holding that the DJA is a procedural statute
that does not apply in federal court. This appeal followed.
1. STANDARD OF REVI EW

W review a denial of attorney’'s fees for abuse of
di scretion. Adans v. Unione Mditerranea DI Sicurta, 364 F.3d
646, 656 (5th Cr. 2004). Underlying questions of law, |ike the
Eri e question presented here, are reviewed de novo. |d.

[11. DI SCUSSI ON

A Utica Lloyd' s of Texas v. Mtchel

Under Erie, federal courts apply state substantive law “to
any issue or claimwhich has its source in state law.” C WG
A MLLER, & E. CooPER, 19 FEDERAL PRACTICE AND PROCEDURE (2d ed.
2002) § 4520. Yet, federal Ilaw, rather than state |aw,
i nvari ably governs procedural matters in federal courts. E. g.
Mot orola Communic’s & Elec., Inc. v. Dale, 665 F.2d 771, 774 (5th
Cr. 1982). In UWica, this Court squarely held that the DJA is
procedural for Erie purposes: “a party may not rely on the Texas
DJA to authorize attorney’s fees in a diversity case because the

statute is not substantive law.” 138 F.3d at 210.1

! Uica is not distinguishable on the ground that this case

arrived in federal court via federal question, rather than diversity,
jurisdiction. The statenent in Utica that the DJIA does not apply in “a
diversity case” likely reflects the frequently assuned, but erroneous,
proposition that Erie applies only in diversity cases. “The Erie case and the
Suprene Court decisions following it apply in federal question cases as well.”
WRI GHT, M LLER & COOPER, supra, page 3, 8§ 4520.
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Two panels of this Court subsequent to Utica reached the
opposite result and applied the DIJA in federal court. Kona Tech.
Corp. v. S. Pac. Transp. Co., 225 F.3d 595, 604 (5th Cr. 2000);
In re Garza, 2004 W 249596, *4 (5th Cr. Feb. 10, 2004)
(unpubl i shed). Nei t her of these decisions affects the
precedential value of Utica because the earliest of conflicting
panel decisions controls. See Southard v. Texas Bd. of Crimna
Justice, 114 F.3d 539, 549 (5th Cr. 1997). Two other post-Uica
panel s have reaffirmed the viability of Uica and held that this
Court’s precedent forecloses the use of the DIJA in federal court.
See (O ander v. Conpass Bank, 363 F.3d 560, 567-68 (5th Cr.
2004); Van v. Anderson, 66 Fed. Appx. 524 (5th Gr. Apr. 14
2003) (unpublished).

B. UTI CA AND OLANDER ARE NOT DI STI NGUI SHABLE

Appellants maintain that Uica and d ander can be
di sti ngui shed. They point out that the instant case involves a
chal  enge brought against state agencies, whereas Uica and
d ander were disputes between private parties. They contend that
this distinction is inportant because Texas has decided to waive
its sovereign imunity to allow private parties to recover
attorney’s fees against the state in declaratory judgnent
actions. See Texas Educ. Agency v. Leeper, 893 S. W2d 432, 446

(Tex. 1994). Because a state’'s waiver of sovereign immnity is a



fundanental policy decision, they argue, state agencies should be
susceptible to awards of attorney’s fees under the DJA in federal
court.

Appel lants’ effort to distinguish Uica and O ander is not
per suasi ve. The intention of a state in waiving sovereign
immunity is that the state “be treated in the sane manner as any
private litigant.” Driskill v. State, 787 S.W2d 369, 370-71
(Tex. 1990); see also United States v. Oleans, 425 U. S. 807, 814
(1976) (“The Federal Tort Cdainms Act is a limted waiver of
sovereign imunity, making the Federal Governnent liable to the
sane extent as a private party for certain torts.”) (enphasis
added) . A governnment that has waived sovereign imunity is
entitled to “assert the sane defenses available to private
citizens.” Starnes v. United States, 139 F.3d 540, 542 (5th Cr
1995) . Refusing to extend Utica and O ander to Texas agencies
would treat the state differently than private litigants, who,
under those precedents, are not subject to attorney’'s fees
awar ds. Accordingly, applying Uica and Jdander to cases
involving the state is perfectly consistent with Texas' s waiver
of sovereign imunity.

Appel l ants argue that the Suprenme Court’s recent decision in
Lapi des v. Board of Regents requires us to carve out an exception

to Uica. 535 U S 613 (2002). W disagree. Lapides held that



a state waives its sovereign imunity when it renoves a case from
state court to federal court. The Suprene Court noted that it
woul d “seem anomal ous or inconsistent for a State both (1) to
i nvoke federal jurisdiction, thereby contending that the
“Judicial power of the United States’ extends to the case at
hand, and (2) to claim Eleventh Anmendnent immunity, thereby
denying that the *Judicial power of the United States’ extends to
the case at hand.” 1d. at 619. There is no conparable anomaly
in the instant case. Appel l ees did invoke federal jurisdiction
by removing the case to federal court, but they did not
si mul taneously deny the sane. |ndeed, Appellees do not argue any
form of sovereign imunity defense. Furthernore, contrary to
Appellants’ claim Appellees have not effectively “regained”
their sovereign inmunity by renmoving to federal court. Appellees
were treated exactly like private parties in federal court. I n
short, this case falls squarely within the holdings of Uica and
d ander, and the Suprene Court’s Lapi des decision is inapposite.
C. UTlI CA DOES NOT CONFLI CT W TH PRI OR PRECEDENT

Appel l ants also argue that Utica is not binding because it
conflicts with prior precedent. Appel lants contend that Uica
failed to conduct a proper Erie analysis, as required by this
Court’s prior opinions. “Wether a particular provision is

substantive or procedural for Erie purposes is determ ned by



looking to the twn ains’ of the Erie doctrine: t he
di scouragenent of forum shopping and the avoi dance of inequitable
adm nistration of the laws.” Herbert v. WVal-Mart Stores, 911
F.2d 1044, 1047 (5th Gr. 1990). Because Utica nmade no such
anal ysis, Appellants argue, “it is of no effect.”

Publ i shed panel opinions are ordinarily binding on
subsequent panel s. Conpl etely disregarding decisions under the
“conflict exception” is a disfavored practice that is to be
avoided if possible. See United States v. Alvarado-Santilano
434 F.3d 794, 798 (5th Cr. 2005). |If Appellants’ argunent were
to succeed, it would represent a serious erosion of the principle
of precedent and a dramatic expansion of the conflict exception.
Appel lants argue that Utica is inconsistent wth general Erie
principles and that Uica s “analysis” was wong. They do not,
however, point to any case that contradicts Utica s specific
hol ding that the DJA is procedural. Disregarding precedent where
it arguably conflicted with general principles or enployed flawed
analysis would invite parties to re-argue the nerits of every
prior panel decision. This is because to ask whether a prior
decision’s analysis was correct is essentially to ask whether it
was rightly decided. Thus, we reject Appellants’ effort to
underm ne the precedential effect of Uica by referencing broad

principles of Erie analysis.



Appel l ants al so argue that Utica conflicts nore specifically
with this Court’s earlier decision in Ashland Chem cal Inc. v.
Barco Inc., 123 F. 3d 261 (1997). Appellants contend that Ashl and
held that refusing to apply fee-shifting statutes in federal
court would result in forum shopping and that such statutes are
substantive for Erie purposes. Appel lants m sread Ashland.
First, Ashland recogni zed, as has the Suprenme Court, that not al
state attorney’'s fees laws are applicable in federal court under
Erie. Id. at 265. Second, Ashland did not state, nuch |ess

hold, that all fee-shifting rules inplicate the problem of forum

shoppi ng. Rather, it expressed this concern only about the
specific attorney’s fees law at issue in that case. ld. at 265
n.3 (“The Local Rule . . . inplicates the Erie problem of forum
shopping.”). The Suprene Court has taken a nuanced approach in
determ ning whether particul ar attorney’s fees laws are
procedural or substantive under Erie. See Chanbers v. NASCO

Inc., 501 U S. 32 (1991). Accordingly, the statenent in Ashl and,
regarding a |law not at issue here, does not undermne Uica. 1In
sum Uica is binding because Appellants have not identified a
prior decision that conflicts with its specific holding that the

DJA is procedural for Erie purposes.



D. UTI CA' S HOLDI NG FOLLOANS FROM GENERAL ERI E PRI NCI PLES

W need not go further to affirm the judgnent of the
district court. Uica is good law and is not distinguishable
fromthe case at bar. Neverthel ess, since Appellants nmount such
a vigorous attack on the reasoning of Uica, we find it prudent
to explain why we believe Uica s holding conports with genera
Erie principles.

Appel | ants argue that a correct Erie analysis? conpels the
conclusion that the DJA applies in federal court. They contend
that (1) no federal statute, rule, or policy conflicts with the
DJA and (2) failing to apply the DJA in federal court would
pronmote forum shopping and cause the inequitable adm nistration
of the laws. See Hanna v. Plumrer, 380 U S. 460, 465-68 (1965).
These argunents fail.

The DJA does conflict with a federal policy: the “Anerican
Rule” that “parties are ordinarily required to bear their own
attorney’s fees.” Buckhannon Bd. & Care Hone, Inc. v. W Va
Dep’t Health & Human Res., 532 U. S. 598, 602 (2001). In |ight of
the American Rule, generally applied in federal court, we have

been instructed that state | aw does not always control the issue

2 e agree with Appellants that, when courts divide substance from procedure

under Erie, they should not ordinarily rest on state court opinions
characterizing statutes as “procedural” or “substantive” in cases unrelated to
the Erie doctrine. See Guaranty Trust Co. v. York, 326 U S. 99, 108-09
(1945).



of attorney’'s fees. See Chanbers, 501 U. S. at 51-52. Rather, we
are to apply state attorney’'s fee law only when it “enbod[ies] a
substantive policy.” 1d. at 52.

The DJA does not represent “substantive policy” under
Chanber s. The Suprene Court explained in Chanbers that
substantive fee-shifting statutes include those “which permt[] a
prevailing party in certain classes of litigation to recover
fees.” | d. Thus, laws requiring fee awards for prevailing

parties in actions to enforce an insurance policy are substantive

for Erie purposes. |d. By contrast, |aws providing for fees due
to an opponent’s bad-faith litigation tactics are procedural.
ld. at 53. In reaching this conclusion, the Suprene Court

enphasi zed that bad-faith fee awards were “not tied to the
outcone of litigation.” Id.

Fifth Grcuit decisions follow ng Chanbers recognize that
only fee-shifting statutes limting fee awards to prevailing
parties are substantive for Erie purposes. In Ashland, this
Court held that the fee-shifting rule at 1issue there was
subst antive because “unli ke the inposition of bad-faith sanctions
in Chanbers, [the award was] tied to the outcone of the case.”
123 F.3d at 265. Simlarly, in Exxon Corp. v. Burglin, we

di stingui shed fee-shifting statutes “that hinge an award on

success in the underlying lawsuit” from those that do not. 42
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F.3d 948, 951 (5th Gr. 1995). “This difference tracks the
blurry |Iine between substance and procedure in Erie and the Rul es
Enabling Act.” |d. at 952.

The “tied to the outcone” test suggested by the Suprene
Court in Chanbers reflects the nore general policy concerns
expressed in Hanna. Where an award of attorney’'s fees is
di scretionary and does not depend on the outcone of the case, it
is difficult for a party to predict whether the law will result
in an additional benefit or an additional liability. W do not
believe that parties would select their forum based upon the
availability of such a law. Nor does refusing to enforce such a
law in federal court result in the inequitable adm nistration of
the aws. See Chanbers, 501 U. S. at 53.

Turning back to the statute at issue here, the DJA does not
tie fee awards to the outcone of litigation. The Texas Suprene
Court has held that fee awards under the DJA do not depend upon a
finding that a party “substantially prevailed.” Barsho v. Mudina
County Underground Water Conserv. Dist., 925 S. W2d 618, 637
(Tex. 1996). Rather, the DJA provides the trial court “a neasure
of discretion” to decide when awarding fees is “equitable and
just.” Bocquet v. Herring, 972 S.W2d 19, 20-21 (1998). 1In its
discretion, a trial court may “grant attorney’'s fees to the

nonprevailing party.” Cartwight v. Col ogne Production, = S W
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3d __, 2006 W. 22681, *6 (Tex. App.—€orpus Christi Jan. 5, 2006,
no pet.); see generally 16 Tex. JUR. 8 66 (2006) (collecting cases
hol ding that “attorney fees [under the DJA] are discretionary and
can be awarded to either party, even a non-prevailing party”).

At oral argunent, Appellants contended that no Texas court
has ever affirnmed fees awarded to a nonprevailing party. G ven
the clear language in the cases cited above, we doubt the
relevancy of this contention. In any event, it is incorrect.
See Maris v. MCraw, 902 S.W2d 191 (Tex. App.-—Eastland, 1995
wit denied); MLendon v. MLendon, 862 S . W2d 662 (Tex.
App. —bBal las, 1993, wit denied) (affirmng an award of nore than
$1 mllion in attorney’s fees to the plaintiffs even though
“[t]he trial court denied the declaratory relief sought”); Blue
Cross Blue Shield of Texas v. Duenez, 2005 W. 1244609 (Tex.
App. —<orpus Christi, My 26, 2005 pet. filed) (mem op.).?3
Based on the foregoing reasons, we conclude that the DJA is

procedural for Erie purposes under Chanbers and its Fifth Crcuit

progeny.

3 Appel lants cite a single case froman internedi ate Texas court of appeals

whi ch suggests that only “the prevailing party” nay be “entitled” to
attorney’s fees under the DJA. Anderson MII Uil. Dist. v. Robbins, __
S.W3d __, 2005 W. 2170355, *6 (Tex. App.-Austin, Sep. 8, 2005, no pet.). As
shown above, this is contrary to the weight of Texas authority and, nore
importantly, to rulings of the Texas Suprene Court.
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' V. CONCLUSI ON
We have consi dered Appellants’ efforts to escape the rule of
Uica Lloyd's of Texas v. Mtchell and found them inadequate.
Accordingly, the district court’s judgnent denying attorney’s

fees i s AFFI RVED
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