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Appel  ants Carol yn Know es and Joe Rodriguez, Jr. filed
suit indistrict court challenging the facial constitutionality of
two city ordinances that threaten their ability to protest
peaceful |y near an abortion clinic in Waco, Texas. The district
court dismssed their clains. Because the chall enged ordi nances
are unconstitutional tinme, place, and nmanner regulations, we
REVERSE t he judgnent of the district court and remand for entry of

appropriate relief against the Cty.



. BACKGROUND
Appel  ants pray, display anti-abortion signs, distribute
literature, and counsel clinic clients on the public sidewalk
outside an abortion clinic in Waco, Texas. Rodri guez has been

denonstrating outside the clinic for over ten years.

The clinicis located in a “school zone,” an area subj ect

to two ordi nances challenged in this action: 8 25-133(c) of Waco’' s
Code of Ordinances (“School Zone ordinance”); and 8§ 25-266 of
Waco’' s Code of Ordi nances (“Parade ordi nance”). Wco characterizes
both ordinances as traffic regulations.? The challenged Schoo
Zone ordi nance provides:

Sec. 25-133. School zones and crossing speed limts;
street activity and parades restricted.

* * %

(c) Street activity and parades are prohibited within
school zones . . . during the hours that school zones and
crossing speed limts are in effect or when warning
lights are flashing. Street activity shall nean a dance,
party, denonstration, or any other type of public
assenbl age, where persons are collected together in one
pl ace, and the collection of persons is reasonably
anticipated to obstruct the normal flow of traffic upon
a public street, sidewal k, or other public right of way.
Par ade shall nmean a procession of pedestrians, vehicles
and animals or any conbination thereof along or upon a
street or sidewal k, park or other public place, which
does not conply with normal and usual traffic regul ations
or controls. The term parade shall also include a race
or conpetition of any kind, which 1is reasonably
anticipated to obstruct the normal flow of traffic upon
a public street, sidewal k, or other public right of way.

The Parade ordi nance provides:

1 See WACO, TEX., CoDE OF ORDINANCES chap. 25 (“Traffic and Vehicles”).
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Sec. 25-266. Permt required; exceptions.
(a) No person shall engage in, participate in, aid,
form or start any parade or other street activity
W thout first applying for and obtaining fromthe city a
permt for that parade or street activity.

(b) The requirenent to obtain a permt shall not apply
to the foll ow ng:

(1) Funeral processions, which shall be regul ated
by section 25- 279.

(2) Students going to and from school classes or
participating in educational or recreational
activities wunder the imediate direction and
supervi sion of the proper school authorities.

(3) A governnental agency acting within the scope
of its functions.

(4) Processions or denonstrations at a fixed
| ocation which is not a street or sidewalk.

Because t he School Zone ordi nance prohi bits “parades” and
“street activity” in school zones only when school zone speed
limts are in effect or warning lights are flashing, such
activities are permtted there at other tinmes subject, however, to
t he Parade ordi nance’s pre-activity permt requirenment. Appellants
have engaged and plan to engage in both “street activity” and
“parades,” as defined by the ordinances. Their activity does not
fall within any of the exceptions to the parade permt requirenent,
nor are they protected by the extratextual “w ngspan” exception,
the Cty's interpretation that excludes from the School Zone
ordi nance people gathered together in school zones who remain at

| east one arnmis |length apart from each other.



The Gty passed the School Zone and Parade ordi nances in
response to a series of denonstrations that allegedly caused
traffic problenms and conprom sed the safety of school children
The recitals in and preanble to Ordi nance No. 2004-0541, parts of
which were eventually codified as the School Zone and Parade
ordi nances, reflect these traffic and safety concerns:

VWHEREAS, the health, safety and welfare of persons who
use the public rights of way is of paranount inportance
in the regulation of the public rights of way; and

VWHEREAS, those persons who engage in street activity in
certain rights of way pose a serious risk and danger to
t hensel ves and users of the public rights of way, as well
as i npede the orderly flow of traffic; and

VWHEREAS, those persons who engage in street activity in
certain public rights of way l|ocated in school zones
adj acent to schools during the hours buses and parents
are dropping off or picking up children pose a serious
risk and danger to the children arriving or |eaving
schools, as well as inpede the orderly flow of traffic;
and

WHEREAS, the City Council w shes to inpose reasonable
time and place regulations to safely and effectively
control the public rights of way but also provide
adequat e opportunities for street activities in areas and
at tinmes when the risk of danger to children and other
users of the public rights of way is | essened.?

In March 2004, Waco cited approximately twenty of
Appel l ants’ co-denonstrators for violating a fornmer, broader

versi on of the School Zone ordinance.® Fearing that they would be

2 WACO, TEX., CODE OF ORDINANCES No. 2004-0541. \Waco incorporated these
recitals into the Street Activity and Parade ordinances. See id.

8 Under the former School Zone ordinance, “street activity” meant “a
dance, party denonstration, or any other type of assenblage, which is held in or
nmakes use of a street or sidewal k.” The previous version |acked the qualifier
that to be covered, activity nust be “reasonably anticipated to obstruct the
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cited next, Appellants filed this lawsuit in June 2004, seeking
relief against the challenged ordinances based on the First
Amendnent. | n Septenber 2004, Waco anended t he ordi nances to their
present form it then noved for sunmary judgnent, arguing that the
anendnents nooted Appellants’ clains. Appel  ants proceeded to
chal l enge the facial constitutionality of the new versions of the
School Zone and Parade ordi nances.* After taking into account the
Appel  ants’ anended cl ai ns8 and WAco’ s response, the district court
denied Appellants’ summary judgnent notion and dism ssed all
clains. Appellants’ appeal is before us.
1. DI SCUSSI ON
Whet her the district court erred in denying Appellants’
motion for summary judgnent and dismssing their clains raises
i ssues that we review de novo, applying the sane | egal standards as

the district court. Mayo v. Hartford Life Ins. Co., 354 F. 3d 400,

403 (5th G r. 2004). Appellants naintain that the School Zone and
Par ade ordi nances are unconstitutional tine, place, and nmanner
regul ations, are substantially overbroad, and are vague. Because

we hold that both ordinances are invalid time, place, and manner

normal flow of traffic upon a public street, sidewal k, or other public right of
way.” WAoo, TEX., CODE OF ORDINANCES § 25-133(c) (repealed). Simlarly, the forner
ordi nance’s definition of “parade” did not linmt coverage to parades that do “not
conply with normal and usual traffic regulations or controls.” |d.

4 In their anended conplaint, Appellants also challenged the facial
constitutionality of § 25-267 of Waco’s Code. That claimis not before the panel
in this appeal.



regulations, we find it unnecessary to reach Appellants’ over-
breadth and vagueness argunents.

Appellants wish to continue their peaceful protests
agai nst abortion while reaching out to clinic enployees and
clients. The optinumtine to protest coincides with school hours,
preci sely when the School Zone ordinance’s potential ban is in
ef fect. “Public streets a[re] the archetype of a traditional
public forumt and from“tinme out of mnd . . . have been used for

public assenbly and debate.” Frisby v. Schultz, 487 U S. 474, 480,

108 S. . 2495, 2500 (1988) (quotation marks and citations
omtted). Thus, the rights of the governnent to limt First
Amendnent activity in a public forumare “sharply circunscribed.”

Perry Educ. Ass’'n v. Perry Local Educators’ Ass’'n, 460 U. S. 37, 45,

103 S. Ct. 948, 954 (1983). But

even in a public forum the governnent nmay Inpose
reasonabl e restrictions on the tine, place, or manner of
protected speech, provided the restrictions “are
justified wthout reference to the content of the
regul ated speech, that they are narrowy tailored to
serve a significant governnental interest, and that they
| eave open anple alternative channels for comrunication
of the information.”

VWard v. Rock Against Racism 491 U. S. 781, 791, 109 S. C. 2746,

2753 (1989) (quoting Cark v. Cnty. for Creative Non-Violence, 468

U S. 288, 293, 104 S. C. 3065, 3069 (1984)).
The district court determ ned, and Appellants do not
seriously dispute, that the ordinances are content-neutral. At

issue, therefore, are Appellants’ contentions that neither



ordinance is narrowy tailored and that they fail to |eave open
anpl e alternative channels for communi cati on. The broad outli ne of
the standards for these contentions is well settled. A regulation
“Is narrowy tailoredif it targets and elim nates no nore than the

exact source of the ‘evil’ it seeks to renedy.” See Frisby,

487 U. S. at 485, 108 S. . at 2503. |If “a substantial portion of
the burden on speech does not serve to advance” the ordinance’s
stated goals, then the ordinance is not narrowWy tailored. See
Ward, 491 U S at 799, 109 S. C. at 2758. Nevert hel ess, the
regul ation “need not be the least restrictive or least intrusive
means of furthering the governnent’s interest.” 1d. at 798, 109
S. . at 2757. As to alternative avenues of conmunication,
“Iw hile the First Anendnent does not guarantee the right to enpl oy
every concei vabl e nethod of communication at all tinmes and in al

pl aces, a restriction on expressive activity may be invalid if the

remai ni ng nodes of communi cation are i nadequate.” Menbers of Gty

Council v. Taxpavyers for Vincent, 466 U. S. 789, 812, 104 S. C

2118, 2132 (1984). Agai nst this background, we assess each
or di nance.

A. School Zone O di nance

An ordinance infringing the right to denonstrate
peacefully on public sidewal ks nust serve and narrowy pronote
significant governnment interests. WAco's asserted interests in

protecting school <children and citizens on public roads are



generically significant. Appellants neverthel ess chall enge whet her
these interests are actually subserved by the School Zone ordi nance
because, they aver, Texas | aw al ready makes it unl awful to obstruct
or disrupt school activities. See Tex. Ebuc. Cooe 88 37. 123, 37.124.
Redundancy woul d seemto argue nore in favor of than against the
City's sincere commitnent, but in any event, the state and city
provi sions are not clearly redundant. Appellants’ quarrel on this
point fails.

To eval uat e whet her the School Zone ordi nance is narrowy

tailored, “we must consider the city’s authoritative constructions

of the ordi nance, including its own inplenentation and
interpretation of it.” See Forsyth County v. Nationalist Myvenent,
505 U. S, 123, 131, 112 S. C. 2395, 2402 (1992). Waco has

authoritatively interpreted the School Zone ordi nance to enbody a
“W ngspan” exception for people gathered together or wal king who
are at least an armis length apart fromeach other. While no doubt
intended to soften the inpact of the School Zone ordi nance, the
W ngspan exception actually conplicates the anal ysis.

The School Zone ordi nance assertedly protects chil dren by
prohibiting activities that could “distract” drivers during the
times that school zones are active. The w ngspan exception,
however, permts otherw se “distracting” street activity if the
peopl e so engaged i n a school zone stand at arnmis length. Cearly,
“street activity” conducted one arnis length apart nmay present
precisely the sanme risk to drivers and children as “street
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activity” by closer-packed participants. The w ngspan exception
all ows a thousand soldiers to march down the sidewal k if they keep
the requisite distance fromeach other, while the ordi nance woul d
crimnalize the actions of a few people holding up signs while
standi ng next to each other. Gven its capricious inpact, the
W ngspan exception does not further narrow tail oring.

Apart from the w ngspan exception, the School Zone
ordinance is not narrowy tailored because the ordi nance “sweeps
far nore broadly than is necessary to further the city' s legitimte
concern” of enhancing the safety and wel fare of school chil dren and
others using Waco’s public rights of way. See Ward, 491 U S. at
801, 109 S. C. at 2759. The ordi nance prohibits “street activity”
and “parades” within school zones during designated tinmes. WACO
TEX., CoDE OF ORDINANCES 8§ 25-133. “Street activity” includes “public
assenbl age.” 1d. Although “public assenbl age” is undefined in the
ordi nance, the record and the text of the ordinance indicate that
it may enconpass just two individuals standing or sitting in one
place.®> Typically, two people standing or sitting in one place do
not “distract” passing notorists.

As for “street activity,” the only determnant of a
violation is whether, during the prescribed tines, “the collection

of persons is reasonably anticipated to obstruct the normal fl ow of

5 At oral argunent, the City never denied the contention that a public

assenbl age by only two people could be enconpassed by the ordi nance. Rather,
Waco seened to concede that it is not the nunber of people that nmatter, but
whet her they were reasonably anticipated to obstruct the sidewal k or street.
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traffic upon a public street, sidewal k, or other public right of
way.” |d. Although the nodifier “reasonable” is within the bounds
of the law, its coupling with the “anticipation” of “obstructing
the normal flow of traffic on a street or sidewal k” adds
troubl esone | ayers of uncertainty to determning the scope of the
ordi nance. There is no doubt the ordinance could crimnalize these
Appel I ants’ beni gn expressive behavior, but the |arger problemis
that no one can be certain what conduct it covers. A “reasonable”
“anticipation” of “obstruction” can be fornulated w thout noise,
W t hout physical obstruction of streets or sidewal ks or passersby,
and wi t hout disorderly conduct. |In short, the | aw nmay be vi ol ated
by the core constitutional acts of peaceful expressive activity or
peaceabl e assenbly al one.

Additionally, the definition of a parade in this
ordinance is open-ended, consisting of “a procession of
pedestri ans, vehicles, and ani mal s or any conbi nati on t hereof al ong
or upon a street or sidewalk, park or other public place, which
does not conply with normal and usual traffic regulations or
controls.” WO Tex., CobE OF ORDI NANCES 8§ 25-133. Again, as few as
two people can be swept within its anbit. The City Attorney even
conceded that a covered “parade” may consist of a man wal ki ng two
dogs. That a parade is not covered if it follows “nornmal and usual
traffic regulations and controls” is unhel pful to people who wll
be using sidewal ks. And even if sonme “traffic” regul ations pertain
to sidewal ks, what are the “normal” and “usual” regul ati ons? Does
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this qualifier refer only to “regulations” or also to “normal”
si dewal k conditions, such that a group of, say, five people could
be considered “abnormal”? The School Zone ordi nance potentially
crimnalizes such a broad range of expressive and legitinmate
conduct that it is hardly tailored at all, nuch less narrowy
tailored to prevent distraction of notorists when school zone rul es
are in effect.

Because we hold that the School Zone ordinance is not
narromy tailored, and thus unconstitutional, it is unnecessary to
determ ne whether the ordinance |eaves open anple alternative
channels for the Appellants to comrunicate their nessage. See
Ward, 491 U S. at 791, 109 S. C. at 2753.

B. Par ade O di nance

The Parade ordinance defines “parade” and “street
activity” in the sane, overbroad way as does the School Zone
ordi nance. © Accordingly, the ordinance nmay be interpreted to
require a prior permt for the activity of as few as two people.”’

Q her circuits have held, and we concur, that ordi nances requiring

6 WACO, TeX., CoDE OF ORDINANCES 8§ 25-133(c) (defining “parade” for the
School Zone ordi nance); § 25-265 (defining “parade” for the Parade O di nance, but
with slight differences not relevant here); 8§ 25-133(c) (defining “street
activity” for the School Zone ordi nance); 8 25-265 (defining “street activity”
for the Parade O dinance).

! The City cites McDonald v. Gty of Chicago, 243 F.3d 1021 (7th Cir.
2001), as upholding a sim|lar ordinance, but we fail to see McDonal d’ s rel evance.
The parade there sought to nove through busy downtown streets, while sidewal k
protesters are the Appellants here. The appellate issues in MDonald centered
on procedural safeguards for a parade |license, not, as here, on the definition
of a “parade” and its reach into mninal-sized gatherings.
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a permt for denonstrations by a handful of people are not narrowy

tailored to serve a significant governnent interest. See Dougl as

v. Brownell, 88 F.3d 1511, 1524 (8th CGr. 1996) (ten persons);

Gossman v. Gty of Portland, 33 F. 3d 1200, 1202-06 (9th Cr. 1994)

(six persons); COnty. for Creative Non-Violence v. Turner, 893 F. 2d

1387, 1392 (D.C. G r. 1990) (ordinance requiring two or nore people
speaki ng or prosel ytizing together in any above-ground areas of the
Metro to obtain a permt was not narrowWy tailored because many
such smal | - nunbered groups “woul d not interfere neaningfully” with
the governnent’s asserted interests).

The Parade ordi nance i s al so unconstitutional under this

court’s decision in Beckerman v. Gty of Tupelo, 664 F.2d 502 (5th

Cr. 1981). Despite the Parade ordinance’'s general permt
requi renent for “parades” or “street activity” on Waco's public
ways, the Ordinance exenpts funeral processions; “[s]tudents going
to and fromcl asses or participating in educational or recreational
activities under the immediate direction and supervision of the
proper school authorities”; “a governnental agency acting within
the scope of its functions”; “[s]idewal k processi ons whi ch observe
and conply with traffic regulations and traffic-control devices,
utilizing that portion of a sidewal k farthest fromthe street”; and
“[p] rocessions or denonstrations at a fixed |location which is not
a street or sidewal k.” Wwco Tex., CobeE oF ORDINANCES § 25-266. Under

Beckerman, it is the exceptions that condemn this ordi nance.
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Beckerman struck down Tupelo’s parade permt ordinance
because it contained two exceptions nearly identical to those in

the Waco ordi nance. See Beckernman, 664 F.2d at 513, 517 (noting

exceptions for “students participating in educational activities
provided that they are wunder the imrediate direction and
supervi sion of school authorities,” and a “governnental agency
acting within the scope of its functions.”). Exam ni ng these
exceptions under the First Amendnent and the Equal Protection
Cl ause, the court reasoned that, “[b]ecause the Gty is sowlling
to disregard the traffic problens” that could be caused by school
children and governnent agencies engaging in “parade[s],
procession[s] or other public denonstration[s],” it could not
“accept the contention that traffic control is a substantial
interest” that justified Tupel o’ s parade permtting schene. [d. at
513. Waco, however, attenpts to distinguish Beckerman. According
to Waco, the Tupelo ordinance exenpted student and governnent
mar chers; the Parade ordi nance, on the other hand, exenpts al
students “going to and fromcl asses or participating in educational
or recreational activities,” and all governnent agencies acting
within the scope of their official functions.

The City msreads Beckernan. First, although the
Beckerman court described the exceptions to Tupel 0’ s parade perm t

schene as applying to student and governnent “marchers,” the actual
| anguage of the exceptions to Tupelo's ordinance is alnost
identical to the exceptions to the Parade ordinance. See
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Beckerman, 664 F.2d at 517. Second, as noted supra, Tupelo’s
justification for the parade permtting schene at issue in
Becker man and Waco’ s justification for the Parade ordi nance are t he
sanme —traffic and pedestrian safety. Accordingly, Waco' s clains
that the exceptions to the Parade ordi nance are consistent with the
ordi nance’s goal of pronoting traffic safety are not justified in
di stinction from Beckerman.
1. CONCLUSI ON
For the reasons stated above, we hold that the Schoo

Zone and Parade ordi nances are unconstitutional tinme, place, and
manner regul ations. The court erred i n denyi ng Appel |l ants’ notion
for sunmary judgnent. W REVERSE and REMAND for entry of

appropriate relief in favor of Appellants.
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