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Houst on Community Hospital admtted and treated three federal
enpl oyees covered by health benefits plans adm nistered by Bl ue
Cross and Blue Shield of Texas, Inc. under the Federal Enployees
Heal th Benefits Act. BCBST allegedly m srepresented the | evel of
health care coverage of each patient and then refused to pay
accordingly. In March 2004, Houston Comrunity Hospital filed three
separate state actions agai nst BCBST for negl i gent

m srepresentation and violations of the Texas Deceptive Trade



Practices Act and the Texas | nsurance Act. BCBST renoved t he cases
to federal court and noved for summary judgnent claimng official
immunity, federal sovereign inmmunity, and preenption. The district
court denied the notion and BCBST appeal ed the now consol i dated
cases.
I

The Federal Enpl oyees Health Benefits Act! (“FEHBA’) charges
the United States Ofice of Personnel WMnagenent (“OPM) wth
negotiating contracts with private insurance carriers to provide
health benefit plans to federal enployees who may enroll in a
Service Benefit Plan (“the Plan”) pursuant to OPM regul ations. 2
OPMissues all enrollees a Statenent of Benefits (“the Brochure”).
Blue Cross and Blue Shield Association, a private insurance
carrier, entered into a contract, known as CS 1039, and which
i ncorporated the Brochure, with OPM to provide the Plan to
enrol | ees. 3 Appellant Blue Cross and Blue Shield of Texas
(“BCBST”) admnisters the Plan in Texas. As appel | ee Houst on
Community Hospital (“the Hospital”) is not a party to the contract

and has no contractual agreenent with BCBST, it is not a

1 5 U S C 8§ 8901-14.

2 The governnent and the enrollees are responsible for the premiuns and
Blue Cross draws its funds directly fromthe Federal Enployees Health Benefits
Fund. The Fund is not the property of Blue Cross and any surplus is placed in
the Plan’s contingency reserves, which may be used only at OPM s discretion.
Blue Cross is paid froma negotiated service charge. See Enpire Heal t hchoice
Assurance, Inc. v. MVeigh, 126 S.Ct. 2121, 2126 (2006).

3 See 5 U.S.C. § 8903.



participating provider. This neans that wunder FEHBA, BCBST
rei mburses the Hospital up to a federal enployee’ s coverage |evel
costs of nedical care above that |evel to be paid by the enpl oyee.

According to the hospital, in 2003, three federal enployees
covered by a FEHBA health insurance plan issued by BCBST sought
medi cal treatnent at the Hospital. Before treating each patient,
the Hospital contacted BCBST to verify the patients’ coverage. On
each occasion, BCBST allegedly represented to the Hospital that:
(1) the patient’s $300 deductible was net; (2) the patient was
covered at either 70% or 100% up to an unlimted |ifetinme maxi mum
anount; and (3) no preexisting conditions applied to the patient’s
adm ssi on. After the patients were admtted and treated, BCBST
refused to pay the Hospital nore than a fraction of the bill.*
BCBST refused requests for paynent and the Hospital filed three
suits agai nst BCBST in Texas state court for danages resulting from
each m srepresentati on nmade by BCBST. In addition to negligent
m srepresentation, the Hospital alleged violations of the Texas
Deceptive Trade Practices Act and the Texas | nsurance Code.

In May 2004, BCBST renoved all three cases to federal court.
Al t hough BCBST is a private insurance carrier, BCBST asserted that

in performng the contract wwth OPMto provide health coverage to

4 Patient Services Paynent:
Paul a V. Jackson: $8,688.12 of $89, 021. 00;

Eli zabeth A. Jones: $8, 688.12 of $50, 487. 96;
Carol W 1 kerson: $8, 688. 14 of $56, 775. 38.
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federal enployees in Texas, it is an armof the federal governnent
vested with governnental inmmunity. BCBST noved for summary
j udgnent based on: (1) official imunity; (2) sovereign inmunity
of the United States; and (3) preenption of the state torts by
FEHBA.

The district court denied summary judgnent, and BCBST tinely
filed a notice of appeal. Not seeking |leave from the district
court to file an interlocutory appeal under 28 U S.C. 8§ 1292(b),
BCBST maintains that we have jurisdiction under the collatera
order doctrine as well as pendent appellate jurisdiction.

I

The col | ateral order doctrine is a “practical construction” of
the final judgment rule of 28 U.S.C. § 1291.° This narrow doctrine
permts a federal appellate court to reviewthe “small category of
decisions that, although they do not end the litigation, nust
nonet hel ess be considered ‘final.’”® That small category “incl udes
only decisions that are conclusive, that resolve inportant
guestions separate from the nerits, and that are effectively
unrevi ewabl e on appeal fromthe final judgnent in the underlying

action.””

5> Swint v. Chanbers County Commin, 514 U.S. 35, 41-42 (1995).
6 1d.

"1d.; Cohen v. Beneficial Indus. Loan Corp., 337 U S. 541, 546
(collateral order review for orders “too inportant to be denied review and too
i ndependent of the cause itself to require that appellate consideration be
deferred until the whole case is adjudicated”).
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O course we have jurisdiction to determ ne our jurisdiction,?
and we nust, then, first determ ne whether BCBST s cl ai ns of either
official or sovereign immunity are sources of jurisdiction. BCBST
asks for even nore. It urges that having asserted a substanti al
claimof inmunity, it is entitled to invoke our pendent appellate
jurisdiction over its preenption claim What ever the nerits of
t hi s hook-and-| adder approach, it fails at the outset: we find no
substantial claim of immunity, and we dismss for |ack of
jurisdiction.

A Oficial Immunity®

8 Cerveceria Cuauhtenoc Moctezuma S. A de C.V. v. Mount. Bev. Co., 330
F.3d 284, 286 (5th Gr. 2003) (noting the “universally recogni zed trui smthat
we have jurisdiction to deternmne our own jurisdiction”).

%There is disagreement over whether BCBST's claimis for absolute
official imunity or qualified immunity. The disagreenent is semantic.
Westfall can be read as providing either (1) absolute immunity, to the extent
that the official could reasonably have believed her conduct was within the
scope of her duty or (2) qualified imunity for conduct reasonably within the
scope of a federal official’s duties. See Seth P. Waxman & Trevor W
Morrison, Wiat Kind of Inmunity?, 112 YALE L.J. 2195, 2243 (2003). W nust
al so distinguish the present imunity question, federal imunity fromstate
tort, fromour qualified- and absolute-imunity doctrine as it applies to
state actors sued under section 1983 for violations of the federal |aw, as
wel |l as from our congruent doctrine that applies to federal officials sued for
constitutional violations under Bivins. See Butz v. Econonou, 438 U. S. 478,
495 (1978). CQur Westfall doctrine pre-dates section 1983, see Spalding v.
Vilas, 161 U. S. 483 (1896), and sounds in inplied conflict preenption. See

Waxman & Morrison, supra.



Wil e a denial of official imunity is an appeal abl e order, 1°
the claimof inmmunity nust be “substantial” to justify an appell ate
court’s collateral order review

Federal officials long enjoyed imunity from suit based on
state-law torts when their conduct was “within the scope of their
official duties and . . . discretionary in nature.”?? The
application of this Wstfall test to federal officials was
super seded by Congress’s passage in 1988 of the Federal Enpl oyees
Liability Reform and Tort Conpensation Act, also known as the
Westfall Act, which elimnated the requirenent that the acts be
di scretionary. The Westfall test, wth the stricture of
discretionary acts, remains the framework for determ ning when

non-governnental persons or entities are entitled to the sane

10 gee Westfall v. Erwin, 484 U.S. 292 (1988); Shanks v. AlliedSignal,
Inc., 169 F.3d 988, 991 (5th Gir. 1999).

1 There i s confusion about whether a claim in order to sustain an
interlocutory appeal, need be “substantial” or nerely “colorable.” Cting
Mal i na, BCBST suggests that the standard is colorable. Mlina v. CGonzal es,
994 F.2d 1121, 1124 (5th Gr. 1993). This is an error. The Mlina court
borrowed this incorrect standard froma case applying the officer renoval
statute, section 1442(a)(1), which requires the assertion of a colorable
federal defense. WIllianms v. Brooks, 945 F.2d 1322,1325 (5th G r. 1991).
However, the Supreme Court and earlier panels of the Fifth Grcuit have
required a “substantial” claimof official inmunity. Mtchell v. Forsyth, 472
U S. 511,525 (1985); NF Indus., Inc. v. Export-Inport Bank of the United
States, 846 F.2d 998, 1000 (5th Cr. 1988).

12 westfall, 484 U S. at 297-98; Evans v. Wight, 582 F.2d 20, 21 (5th
Cr. 1978).

13 See 28 U.S.C. § 2679(d).



i munity. The Hospital contends that BCBST, as a private
insurance carrier, has no substantial defense of of ficial
imunity. We agree.
1
The Hospital first argues that BCBST was not here performng
an of ficial government function.® The district court agreed, first
acknowl edging that “a nunber of courts have held private

contractors may enjoy official imunity when performng official

14See Pani v. Enpire Blue Cross Blue Shield, 152 F.3d 67, 73 (2d Gr.
1998) (citing Mangold v. Analytic Servs., Inc., 77 F.3d 1442, 1446-50 (4th
Gr. 1996); Slotten v. Hoffman, 999 F.2d 333, 336 (8th Gr. 1993)).

15 The Hospital does not contest that BCBST acted within the scope of
its discretionary duty as an insurance carrier. |n considering whether a
claimis based on acts taken within a federal official’'s scope of authority,
we have held that it is only necessary that the conduct be “within the outer
perineter of the line of duty.” Norton v. MShane, 332 F.2d 855, 859 (5th
Cr. 1964). Here, the Hospital’'s focus is upon on two acts: first, the
al | eged rel ayi ng of guidance on coverage in a phone call and, second, paying
the claims in a manner inconsistent with the oral guidance. There are
provisions in the Plan requiring that providers contact the carrier to
precertify hospital stays (2003 Statement of Benefits at 12-13, 113), as wel
as terns in the Plan requiring carrier responsiveness to inquiries about the
Plan (2002 CS 1039 § 1.9(b)). G ven these provisions, BCBST acts within the
perineter of its duties in responding to an inquiry about coverage; and, given
that the carrier’s main task is to determine and pay clains, a carrier’s act
of paying a claim (whether for the right or wong anobunt) constitutes its
duti es.

Wth respect to discretion, BCBST argues that the carrier must assess
the facts and apply the Pl an provisi ons when answering questions about
coverage; it nmust do the sane when ultimately deciding the anount to pay. As
a result, BCBST contends that its acts are “nore or |ess connect[ed] with the
general matters comitted by law to BCBST' s discretion. Norton, 332 F.2d at
859. Wiether the conduct at issue in the instant case, sinply relaying
coverage information, constitutes discretionary action is not clear, but we
wi Il assune so for purposes of our analysis. Thus, the present dispute does
not present the question of whether BCBST acted beyond the scope of its
authority in allegedly msrepresenting coverage information
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functions,” but then explaining that no controlling authority
provi des blanket immunity for actions taken in the course of
perform ng government contracts,!” and finally rejecting BCBST s
argunent to extend imunity here, ruling that BCBST is not entitled
to official inmunity because “carriers do not perform ‘officia
functions’ in adm nistering FEHBA benefits.” The District court
concluded that OPMs duties conprised “the approval of and
contracting for benefits plans,” not the actual adm nistration of
the Plan and that FEHBA carriers were not exercising any
governnental function because “it is not apparent that they
t hensel ves perform any functions the OPMis itself charged with
performng.”

BCBST acknow edges t hat we have previously granted i nmunity to
private entities and, in so doing, enphasized the entity’'s
“quasi - governnental ” capacity.!® BCBST contends that FEHBA carriers
exercise just such a “governnental function” for the purpose of

official inmmunity. W are not persuaded.

1®See Mangold v. Analytic Servs., Inc., 77 F.3d 1442, 1446-48 (4th Q.
1996) (deciding that immunity shields a governnent contractor fromliability
arising fromstatenents it nade in response to governnment investigators during
an official investigation); see also Slotten v. Hof fman, 999 F.2d 333, 335-37
(8th Cir. 1993).

17 See Boyle v. United Techs Corp., 487 U.S. 500, 505 n.1 (1988)
(declining to extend official inmunity to all government contractors).

18 Austin Munic. Secs., Inc. v. Nat’| Ass’n of Secs. Dealers, Inc., 757
F.2d 676, 689 (5th Gr. 1985) (granting official immunity to admnistrative
prosecutors and the nonprofit agency for which they work); cf. NF Indus.,
Inc., 846 F.2d at 1000 (dismissing the interlocutory appeal froma denial of
official imunity because private party had not sufficiently proved “that it
was serving a governnental function”).



Qur extension of official imunity to contractors and other
private parties is an application of the presunption that “immunity
attaches to particular official functions, not to particular
offices.” W recognize that “[i]f absolute inmunity protects a
particul ar governnental function, no matter how many tines or to
what |evel that function is delegated, it is a small step to
protect that function when delegated to private contractors,

particularly in light of the governnent’s unquestioned need to

del egat e governnental functions,” and that those functions are “no
‘less inportant sinply because they are exercised by officers of
| ower rank in the executive hierarchy.’”?°

BCBST contends that the issue is not whether it perforns
functions that Congress delegated to OPM but whether “the
functions which the private parties perfornmed pursuant to contract
are functions which governnental enployees would perform had the

governnment not contracted themout.”?' |n support, BCBST points to

19 westfall, 484 U.S. at 296 n. 3.

20 Mangol d, 77 F.3d at 1447-48 (quoting Barr v. Mateo, 360 U. S. 564,
572-73 (1959)).

21 DeVargas v. Mason & Hanger-Silas Mason Co., 844 F.2d 714, 722 (10th
Cr. 1988) (holding that a private corporation performng under a contract
with a federal governnent agency nay bring an interlocutory appeal froma
denial of qualified imunity and that such a corporation is entitled to
qualified inmunity froman alleged constitutional deprivation conpelled by
contractual obligation), distinguished in NF Indus., Inc., 846 F.2d at 1001
(“But in Devargas, the conmpany was perform ng security services at an arny
installation-a function that is undeni ably governnmental and that, absent the
private contract, woul d have been perfornmed by a governnental agency.”); see
al so Boyle, 487 U S. at 512 (“To put it differently: It nmakes little sense to
i nsul ate the governnent against finiancial liability for the judgment that a
particular feature of mlitary equipnent is necessary when the Government
produces the equi pment itself, but not when it contracts for the
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FEHBA s | egislative history, which shows that Congress’s purpose
was “to establish a health benefits programfor Federal enployees,”
so as to conpete for the best talent with private conpanies.? To
achi eve that end, Congress sought to set up a partnership between
OPM and private carriers. OPM is “responsible for the overall
admnistration of the program while sharing the day-to-day
operating responsibilities with the enploying agencies and the
i nsurance carriers.”? In Doe v. Devine, then-Judge G nsburg
exam ned Congress’s choice to use governnent contractors, rather
than the governnent itself, to provide FEHBA health benefits and
determ ned t hat Congress designed the programas it did in order to
“ensure maxi num health benefits for enployees ‘at the | owest
possible cost to thenselves and to the Governnent.’”2* Wth a
nunber of options offered by different carriers, rather than one

pl an adm ni stered solely by the governnent, Congress created a

production.”).

22 H R Rep. No. 86-957, at 2 (1959). Congress stated:

Availability of this health protection programto CGovernnent
enpl oyees will be of material assistance in inproving the
conpetitive position of the Governnent with respect to
private enterprise in the recruitnment and retention of
conpetent civilian personnel so urgently needed to assist in
nmai nt ai ni ng and i nproving our strong national defense and in
the operation of other essential Government prograns.

I d.

23 1d.

24 703 F.2d 1319, 1330 n.41 (D.C. Gr. 1983)(quoting H R Rep. No. 86-
957, at 4).
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“system in which insurers conpete vigorously for enployees’
subscription dollars.”? Thus, Congress intended for there to be
a national health benefits programto serve the public interest of
attracting the best possi bl e workforce. BCBST argues that carriers
have an official role in the governnent program because Congress
t hought that delegating responsibility to carriers was the npst
efficient neans to achi eve the necessary ends. Furthernore, BCBST
notes that had it been nore efficient to provide the benefits
directly, Congress woul d have enpl oyed the federal workforce itself
to do the task. In short, BCBST argues that the District court’s
approach violated Westfall’s rule that official inmunity attaches
to functions, not particular offices.

But the district court ruled against BCBST because it
di sagreed that theirs was a governnent function. As we see it,
Congress did not with the FEHBA hand off a governnent function
rather Congress decided to get into the insurance business. Not
every activity in which governnment mght decide to engage is a
function of governnent in private hands.? BCBST s argunent woul d
extend official imunity to all contractual delegations of
authority by the governnment. The district court correctly assessed

the function assigned to OPM by Congress.

25 |d. at n.43 (internal quotations onitted).
26Cf. Reeves v. WIliam Stake, 447 U.S. 429 (1980).
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Nor is this conclusion in tension with Austin Minicipal
Securities, inwhich we held that a private, nonprofit organization
policing the securities field, including the stock exchanges,
enjoyed imunity.?" |In that case, Congress del egated the authority
to enforce securities laws directly to the non-governnental
organi zations, such as the NASD, pursuant to the Maloney Act.?8
Here Congress granted to the OPM not the private carrier,
authority to regul at e. And whi | e NASD perforns a
quasi -prosecutorial function in enforcing conpliance with SEC
regul ation and rel ated ethical standards,? BCBST cannot be vi ewed
as a quasi-judicial entity in making underwiting decisions. Qur
case law frustrates the prem se that insurance policy witing by a
private insurer anpunts to governnental pol i cymaki ng. 2°

W also have denied official immunity to a consortium of
private conpani es providing insurance to American exporters under
an affiliation with a federal governnent agency.3 BSBST urges that
the sanme characteristics of the insurance relationship that were

di spositive in that case | ead to the opposite result here. Finding

27757 F. 2d 676.
28 |d. at 679-80 (citing 15 U.S.C. § 780-3).
29 1d. at 693.

30 NF Indus., 846 F.2d at 1001 (stating “FCl A has made no show ng here
that its duties require the exercise of governnental policynmaking as
di stingui shed frominsurance policy-witing”).

31 846 F.2d at 1002.
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that the private conpanies had “made no showing . . . that its
duties require the exercise of governnmental policynmaking,” the

Court in NF |Industries stated:

FCLA [i.e., the insurers] is engaged primarily, if not
exclusively, in the private business of insurance for
profit. Its conpanies are paid by its custoners, the
i nsureds. The conpani es appear to act only as insurers,
sharing in the profits and | osses generated by the sale
of their policies. They sell policies |like those sold by
ot her conpanies, not in privity with Exi nbank, with whom
they conpete. And unlike nobst governnental agencies,
whi ch have mandated duties and a fixed “clientele,” they
are free (like any private conpany) to choose with whom
t hey shall deal. ®

BCBST argues that, in contrast to NF Industries, BCBST does not
operate a “private busi ness of insurance, "3 but instead adm nisters
a federal program based on terns set by OPM and profits solely
t hrough a service charge that OPM establishes. Rather than being
“paid by its custonmers, the insureds,”3 BCBST is paid from a
Treasury account in which the governnent pools prem um funds.
Al so, unlike the insurer in NF Industries, BCBST contends that it

has “a fixed ‘clientele and is not “free . . . to choose with

whomt hey shall deal,”3 for the Plan and OPM s regul ati ons nmandat e

32 NF Indus., 846 F.2d at 1001-02.
33 1d. at 1001.

34 1d. at 1002.

3% 1d.
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that BCBST provide benefits to all who neet eligibility
requi renents and enroll .3

But the fact that BCBST operates for profit, although not
under the typical paradigm only weakens its argunent, further
distinguishing it from the caselaw on which it relies. BCBST
freely enters into the market, in which, by its own adm ssion,
carriers “conpete vigorously” with other providers for custoners
within the pool of federal enployees.?

BCBST's reliance upon the Medicare |line of cases is also
m spl aced. As the district court noted, the governing statutes
differ in a significant respect. The Center for Medicare and
Medi caid Services (“CVM5") delegates a portion of its statutory
functions to private carriers under 42 C.F.R 8 421.5(b), which
provi des, for exanple, that “CM5 is the real party of interest in
any litigation involving the adm nistration of the program”3® No
anal ogous delegation of authority exists here. Second, even
assum ng that BCBST and Medicare internediaries are simlarly
situated — i.e. the Congressional grant of authority via the

relevant adm nistrative agency is analogous — BCBST fails to

% CsS 1039 § 2.1(a)(2); 5 CF.R § 890.101
3’See supra note 25.

3842 C.F.R § 421.5(b)
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persuade us that providing it with official immunity would do nore
good than harm as we will explain.?3

Finally, BCBST cites a recent unpublished decision, which
purportedly confirns that FEHBA carriers should be treated t he sane
for official imunity purposes as Medicare carriers.* The El eventh
Circuit relied on our Medicare immunity case law to hold that a
FEHBA carrier is an agent of the governnent, so as to permt the
carrier to renove its case under the officer-renoval statute.*
Finding itself bound by our earlier precedent on Medicare carriers,
the Eleventh G rcuit stated:

A health plan insurer contracting with a governnent

agency under a federal benefits programis considered a

‘person acting under’ a federal officer. See Peterson

508 F. 2d at 56-58 (finding 8§ 1442(a) (1) jurisdiction over

a claimby a physician agai nst a health i nsurer operating

under Medicare”). %
BCBST, thus, contends that because the Eleventh Crcuit has
concluded, for the purpose of the officer renoval statute, that
they are “a person acting under a federal officer,” then we should

conclude, for the purpose of official imunity, that they perform

a governnent function.

SFwestfall, 484 U.S. at 299.

40 Anest hesi ol ogy Assocs. of Tallahassee, Fla., P.A v. Blue Cross Blue
Shield of Fla., Inc., 133 Fed. Appx. 738 (11th Cir. 2005) (unpublished).

41 28 U.S.C. § 1442(a)(1); Id. at 4.
42 1 d.
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To the extent that our officer-renoval doctrineis relevant to
the instant question, we are still unpersuaded. | ndeed, our
Peterson case, on which the Eleventh Crcuit relied, extended
“federal officer” status to a BCBST enployee who was sued for
mal i ci ous prosecution, in discharging a function that, as we have
expl ai ned, enjoys a long tradition of imunity.* The unpublished
El eventh-Circuit opinion falls well short of demanding that we
extend official imunity to every FEHBA insurer contracting with
t he gover nnent.

2

Even i f BCBST perforns a governnental function for purposes of
official imunity, the district court independently concl uded that
the “costs of granting official imunity to FEHBA carriers would
outweigh the potential benefit.” The district court’s ruling
followed the Suprenme Court’s holding in Wstfall that “absolute
immunity for federal officials is justified only when ‘the
contributions of imunity to effective governnent in particular
contexts outweigh the perhaps recurring harm to individual
citizens.'”%

BCBST argues, contrary to the District court’s holding, that
a wei ghing of the costs and benefits of immunizing FEHBA carriers

fromsimlar suits favors official imunity. BCBST offers three

“3peterson v. Weinberger, 508 F.2d 45, 51-52 (5" Gir. 1975).

44 wwestfall, 484 U S. at 295-96 (quoting Doe v. MM Ilan, 412 U. S. 306,
320 (1973)).
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justifications of inmmunity. First, it argues that immunity would
preserve the incentive enrollees have to use preferred and
participating providers that save the governnent noney. It
explains that the availability of negligent msrepresentation
actions would threaten to erase any requirenent that the enrollee
pay the difference between the Plan’s paynent and the
non-partici pating provider’s charge, since that difference woul d be
obtained fromthe carrier in successful |itigation. We are not
persuaded. Any such hypothetical enroll ee could seek renuneration
only to the extent represented by BCBST, independent of the plan’s
paynent schene. | ndeed, here the hospital seeks only the
remuneration that it says was explicitly prom sed.

Second, BCBST contends that official immunity would benefit
enrollees. Absent immunity, carriers may becone “unduly timd in
carrying out their official duty” and, as a result, m ght respond
inonly a limted way or not at all to provider inquiries about
coverage.* As a consequence, without sufficient information from
the carrier to determne future paynent terns, the provider m ght
refuse to perform services or the provider mght conpel the
enrollee to agree in advance to i medi ate paynent. Again, we are
not persuaded. Carriers such as BCBST conpete for federal
enpl oyees’ subscription dollars. This profit notive is sufficient

to mtigate any timdity that m ght result from |ega

45 pani, 152 F.3d at 74.
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responsibility.* Indeed, as the district court noted, “FEHBA
carriers receive their contracts as a result of a conpetitive
bi ddi ng process” and “conpetition between carriers is sufficient to
protect th[e governnent’s nonetary] interest.”

Third and nost persuasively, BCBST argues that i munity would
further FEHBA s goal of uniformty in plan adm nistration, since it
woul d negate the prospect of state | aw establishing the standards
for carrier conduct, leaving that task solely to OPM As BCBST
explains, “[P]roviders would not be permtted to pursue lucrative
state law renedi es for alleged negligent m srepresentations during
coverage inquiries.” Providers still would have a renedy, however,
potentially available to them an appeal at OPM followed by
judicial review, based on an assignnent from an enrollee.
Mor eover, any wongful actions on the part of a carrier could al so
be corrected through OPMs police power, with OPM using its
expertise to weigh the potential benefits and burdens to the
program of penalizing a carrier and affording relief to the
enrollee or provider. This benefit is far fromcontrolling, but we
W ill credit it in our bal ancing. BCBST has not persuaded us that
uniformty would be exceptionally beneficial to the discharge of
its purported governnental function. And whatever unexceptiona

benefits attend uniformty are inherent in every use of official

46 See Austin Minic. Securities, 757 F.2d at 693 (stating “[u]lntil this
potential disincentive is proven to be nore than a possibility, it is too
tenuous to warrant the grant to these firns of absolute imunity”).
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immunity to displace state tort law through inplied conflict
preenption and are properly excluded fromour bal ance. The Suprene
Court could not have intended, by its directive to balance the
costs and benefits of official immunity, for this court to rehash
Prof essor Shapiro’s Federalism A Di al ogue.

A final consideration, Congressional intent, also weighed
heavily in the District court’s denial of official imunity. The
District court opined that, since Congress did not indemify the
carriers for torts, such as the one the Hospital alleges, it also
must have intended to deny official immunity. Thi s reasoni ng
follows from and situates our case in contrast to, the Medicare
cases. The Medicare regulations indemify internediaries and
interpose CMS as the real party of interest. BCBST argues that it
woul d be reinbursed for a judgnent in this case,* but that fact is
uncl ear. In the absence of clear expression of Congressional
intent, we decline to make the policy decision to extend official
inmmunity to BCBST on these facts.

The Suprene Court has counsel ed that a court shoul d not expand

the scope of governnental imunity unless the interests involved

47 BCBST argues that it may charge the government for all reasonable
costs incurred while adnministering the plan, wthout exception for court
judgnents. Under the reinbursenent rules applicable to the Service Benefit
Plan, the carrier draws fromthe Treasury anounts to cover “cost][s]

[that are] actual, allowable, allocable, and reasonable.” 48 C.F.R §

1652. 216-71(b); see also 2002 CS 1039 § 3.2(b). |In particular, the governing
regul ations and the contract provisions pernit the carrier to charge to the
governnent “paynents made and liabilities incurred for covered health care
services” as well as “legal expenses incurred in the litigation of benefit
payments.” 48 C.F.R § 1652.216-71(b)(2)(i)-(ii) (enphasis added); see also
2002 CS 1039 8§ 3.2(b)(2)(i)-(ii).
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greatly outweigh the costs.*® |Imunity cones at a “great cost”
because an “injured party with an otherwi se neritorious tort claim
i s denied conpensation sinply because he had the m sfortune to be
injured by a federal official.”* The Hospital argues that this
cost would clearly outweigh any potential benefits from extending
official immunity to protect private insurance carriers |i ke BCBST.
That under the FEHBA preenption clause, BCBST is al ready protected
fromany clainms by plan partici pants who have been denied health
benefits under the plan cuts in favor of both parties.® The only
clains to be protected by an extension of inmunity are the clains
filed against BCBST resulting from its tortious conduct. Not
protecting BCBST from liability for tort clainms will indirectly
i ncrease the costs of BCBST' s services, and BCBST will shift these
costs to its custoners. That is to say, BCBST has the usual market
incentives to keep its negligence to a mninumand its costs | ow.
These incentives ani mated the outsourcing at issue.

Finally, we note that the district court’s ruling also
reflects the public policy considerations that wunderpin the
assertion of imunity. BCBST is not entitled to assert officia
i munity because it does not establish a “firmy rooted” tradition

of immunity for private insurance carriers who provide health

48 See Westfall, 484 U.S. at 295-96.
49 1d. at 295.
%0 See 5 C.F.R 890.107(c).
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benefit plans to federal enployees. There is no evidence that
i nsurance conpanies were immune fromsuit at common | aw.

This is in contrast with the Medicare cases. Courts have
extended official immunity to carriers and internediaries
adm ni stering Medicare,® but those cases have involved the
reporting of Medicare fraud, which inplicates conmon | aw pri nci pl es
of immunity protecting W tnesses in governnent-sponsored
i nvestigations and adj udi cati ons. *? In Seiler, for exanple, the
gquestion presented was whether a Medicare consultant could be
accountabl e for libel in reporting potential Medicare fraud.> And
in Pani, the Second G rcuit considered whether a nonprofit
corporate insurance carrier investigating Mdicare fraud could
assert official imunity. Pani’s holding, explicitly constrained
to the case’ s uni que facts, % depended on the nature of the conduct,

the investigati on of Medi care fraud, which nore readily aligns with

51 See Pani, 152 F.3d at 72-74 (citing Peterson, 508 F.2d at 58);
M dl and Psych. Assocs., Inc. v. United States, 145 F.3d 1000, 1003-05 (8th
Cr. 1998); Bushman v. Seiler, 755 F.2d 653, 655-56 (8th Gr. 1985).

52 See Mangold, 77 F.3d at 1448; see also Group Health Inc. v. Blue
Cross Ass’'n., 625 F. Supp. 69, 78 (S.D.N Y 1985) (“These cases denpbnstrate
that a court nust scrutinize the particular conduct at issue and wei gh whet her
it is appropriate under the circunstances to protect the private party. In
each case where a government contractor was involved such status was not
significant in the outconme. Rather, the circunstances surrounding the
particul ar conduct at issue were inportant to the determination that official
i munity would apply.”).

3 755 F.2d 653.
54 “Because our reviewis limted to the allegations nmade in Pani’s
conplaint pertaining to the reporting of fraud, we do not reach the issue of

whet her official immunity would apply to other conduct of a Medicare carrier
or fiscal internediary.” Id. at 74.
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the traditionally protected prosecutorial function of governnent.
Unli ke these Medicare defendants, BCBST's function is not
prosecutorial or testinonial, both governnment functions that, in
several different contexts, have been held to cover the social cost
of inmunity.

Li kewi se, the public policy underlying official immnity for
federal officials is not inplicated here. The Suprene Court
identified two public policy justifications for the doctrine of
official imunity: (1) the injustice, particularly in the absence
of bad faith, of subjecting to liability an officer who is
required, by the l|legal obligations of his position, to exercise
discretion; and (2) the danger that the threat of such liability
would deter his wllingness to execute his office wth the
deci si veness and judgnment required by the public good.> Neither
of these public policy goals are furthered by extending official
immunity to BCBST. Private parties are not required to enter into
contracts with the federal governnent. They do so for a profit
and, thus, are not required to use discretion in a way that m ght
unfairly expose them to |awsuits. And, wunlike the federal
governnent, a private party is governed by self interest, not the

public interest. BCBST does not face the dilenma of being required

55 Scheuer v. Rhodes, 416 U.S. 232, 240 (1974), overrul ed on ot her
grounds by Harlow v. Fitzgerald, 457 U S. 800 (1982); Davis v. Scherer, 468
U S. 183 (1984).
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by law to wuse its verification-of-coverage discretion in a
pol i cymaki ng manner that m ght unfairly expose it to | awsuits.

Utimtely, BCBST does not nmake a substantial claim  Thus,
t he order denyi ng BCBST t he protections of official imunity cannot
be revi ewed under the coll ateral order doctrine.

B. Federal Sovereign Immunity

Agai n invoking the collateral order doctrine, BCBST attenpts
to rely on the denial of its assertion of federal sovereign
imunity in order to create both a substantial claimof inmunity?®®
and jurisdictioninthis Court. A threshold issue arises: whether
the denial of sovereign immnity is anmenable to interlocutory
appeal .

BCBST argues that the circuits are divided over whether a
deni al of sovereign immunity is i medi ately appeal able.® |f true,
such a split woul d provide good evidence of a substantial claimof
i nuni ty. The Hospital contends neverthel ess that BCBST is not

entitled to appeal the district court’s adverse ruling on sovereign

56The Hospital argues that FEHBA waives sovereign inmmunity and that the
governnent is not the real party in interest. Four dissenting Justices have
recently expressed the opinion that the federal government is the real party
in interest under FEHBA. See Enpire Heal t hchoi ce Assurance, Inc., 126 S.C
at 2142 (BREYER, J., dissenting).

57 Conpare MClI Tel ecomvs. Corp. v. Al hadhood, 82 F.3d 658, 661 (5th Gr.
1996) (holding that the denial of a sovereign imunity defense under the
Foreign Sovereign Imunities Act, 28 U S.C. § 1605(a)(2), is a collatera
order subject to interlocutory appeal) and In re Seal ed Case No. 99-3091, 192
F.3d 995, 999 (D.C. Cir. 1999) (holding that where a district court rejects a
federal agency’'s “claimof sovereign inmunity,” the “district court’s ruling
is inmediately appeal able as a collateral order”) with Alaska v. United
States, 64 F.3d 1352, 1356 (9th Cr. 1995) and Pul |l man Constr. Indus. v.
United States, 23 F.3d 1166, 1168 (7th Gr. 1994).
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i muni ty because the sovereign imunity of the United States i s not
“a right not to be sued” and may be effectively reviewed on
appeal . °®

It is, of course, axiomatic under principles of federal

sovereign inmunity “that the United States nay not be sued w t hout

58The Hospital also asserts that BCBST is not asserting a right not to
be sued. This assertion is unavailing. The Hospital argues that BCBST does
not assert an imunity fromsuit because BCBST asserts that the Hospita
shoul d have to pursue “an administrative appeal at OPMraising a grievance
with judicial review against OPM after the agency reaches a final decision.”
BCBST contends that the Hospital is required to followits adm nistrative
cl ai ms process:

Federal Enpl oyees Health Benefits (FEHB) carriers resolve
FEHB cl ai ms under authority of Federal statute (5 U S. C
chapter 89). A covered individual may seek judicial review
of OPMs final action on the denial of a health benefits
claim A legal action to review final action by OPM

i nvol ving such denial of health benefits must be brought
agai nst OPM and not against the carrier or the carrier’s
subcontractors.

5 CF. R § 890.107(c). In addition, BCBST's Service Benefit Plan expressly
provides for judicial review

If you do not agree with OPM s deci sion, your only recourse
is to sue. If you decide to sue, you nust file the suit

agai nst OPMin Federal court by Decenber 31 of the third
year after the year in which you received the disputed
services, drugs, or supplies or fromthe year in which you
wer e denied precertification or prior approval.

Thus, BCBST actually argues that the Hospital should be permtted judicial
review in federal court—ust not at this tine. The Hospital argues that this
is not an inmunity fromsuit and maintains that the plain | anguage of the
regulation only pernmits a “covered individual” to seek adm nistrative and
judicial reviewnot a third party such as the Hospital. The immunity asserted
by BCBST, the Hospital contends, is akin to “a failure-to-exhaust-
admi ni strative-renedi es defense,” not an absolute right not to be sued at all
See Lauro Lines, 490 U S. at 501.

This argunent is problematic in that the statute authorizes suit agai nst
OPM not BCBST; it expressly exenpts the carrier fromsuit. Though the point
is well taken that the Hospital would have a renedy if the contested issue
were a standard coverage dispute and that no immunity exists for clains that
fit properly within the statutory franmework, the argunent is not dispositive
as to whether a suit against BCBST nay proceed in an alternate foruny it
clearly cannot. This |ast argunent does not assist the Hospital in defeating
BCBST' s assertion of federal sovereign inmunity.
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its consent and that the existence of consent is a prerequisite for
jurisdiction.”® Yet the Hospital contends that unlike a state’s
El event h Anendnent immunity or a foreign sovereign’s imunity from
suit, the sovereign imunity of the United States is not a right
not to be sued.® In Pullmn Construction Industries, Inc. v.
United States,® the Seventh Circuit reviewed whether an order
denyi ng federal sovereign immunity constituted a collateral order
subject to immediate review under Cohen. In that case, a
bankruptcy debtor brought an adversary proceeding against the
United States to recover, as preferential transfers, approxi mately
$500,000 in federal taxes paid to the United States during the
90-day period before bankruptcy.® The United States nobved to
dismiss the claimbased on its federal sovereign imunity.% The
district court denied the notion, and the United States filed an
appeal .

On appeal, the Seventh G rcuit considered the nature of the

immunity of the United States to determne whether it was an

9See United States v. Mtchell, 463 U S. 206, 212 (1983).

60See Al aska, 64 F.3d 1352; Pullman Constr. Indus., Inc., 23 F.3d 1166;
see al so CSX Transp., Inc. v. Kissinmee Uil. Auth., 153 F.3d 1283, 1286 (1l1th
Cr. 1998) (“Because Florida's state sovereign immunity is only immunity from
liability, it is analogous to federal sovereign immunity. . . . To be
i mredi ately appeal able, [the] denial of immunity must have been a denial of an
immunity fromsuit.”); but see In re Seal ed Case No. 99-3091, 192 F.3d 995.

61 23 F. 3d 1166.

62 1d. at 1167.

& 1d.
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absolute right not to be sued, subject to imredi ate review under
the collateral order doctrine. The United States insisted that its

right not be sued was well settled. The court of
appeal s di sagr eed:

If this is all so clear, one wonders why, in the entire
exi stence of the United States, the federal governnent
has never before taken an interlocutory appeal to assert
sovereign imunity. Qur case appears to be the first.
Before today the United States has occasionally sought
and received permssion to take an interlocutory appeal
on this question under 28 U S. C. § 1292(b), a puzzling
step if the federal governnent could appeal of right.®%

The Seventh Circuit concluded that federal sovereign immunity from
damages is all that renains:

[T]he United States is no stranger to litigation in its
own courts. Congress has consented to litigation in
federal courts seeking equitable relief fromthe United
States, . . . and U S.C. 8§ 106 gives consent inlimted
circunstances to litigation seeking noney. |ndeed, the
United States Code is riddled with statutes authorizing
relief against the United States and its agenci es—the
Federal Tort Clainms Act, 28 U.S.C. 88 2671-80; the Tucker
Act, 28 US C 88 1346(a), 1491(c); the whole
jurisdiction of the Court of Federal Clainms, 28 U S.C. 88
1491-1509; dozens if not hundreds of sue-and-be-sued
cl auses; the |list can be extended w thout nuch effort.
Now that 5 U S.C 8§ 702 exposes the United States to

equitable relief, it is difficult to speak of federa
sovereign imunity as a “right not to be sued.” It is
quite unlike the eleventh anendnent . . . . The only

portion of the United States’ original inmunity fromsuit
that Congress continues to assert is a right not to pay
damages-a right circunmscribed by statutes such as §
106. ®

6423 F.3d at 1168.
651 d. at 1168.
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The court concluded that federal sovereign inmmunity “today is
nothing but a condensed way to refer to the fact that nonetary
relief is permssible only to the extent Congress has authorized
it” and “does not inply that the United States retains a genera
‘right not to be sued’” in its own courts for civil litigation in
general or taxation in particular.”% The court dismssed the
interlocutory appeal for want of jurisdiction.?

In Alaska v. United States, the NNnth Crcuit reached an even
stronger conclusion.® |n that case, the state of Al aska filed an
action to quiet title to three river beds against the United
States.® The United States noved to dismss the action based on
its sovereign immnity. On appeal, the court noted that “[a]t first
gl ance, federal sovereign immunity seens to fit confortably anong
the types of immunities for which immediate appeal IS

appropriate.”’® However, upon closer inspection, the court found

ot herw se:
W hold that, despite the label *“imunity,” federal
sovereign imunity is not best characterized as a “right
not to stand trial altogether.” . . . Like immunity from

service of process (leading to lack of personal
jurisdiction), federal sovereign imunity is better
viewed as a right not to be subject to a binding

661 g.

671d. at 1170.

6864 F.3d 1352 (9th Gir. 1995).
691 d. at 1353-54.

O1d. at 1355.
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judgnent. Such a right may be vindicated effectively

after trial.™
The court then dismssed the United States’ s appeal for want of
jurisdiction.

The Court of Appeals for the District of Col unbia has reached
t he opposite concl usi on, yet under ci rcunst ances t oo
di stinguishable to create a circuit split. Wen a district court
ordered the Departnent of Justice to prosecute the Ofice of
| ndependent Counsel (“OC’') for crimnal contenpt,’” the In re
Seal ed Case court held that an order denying federal sovereign
imunity may be reviewed under the collateral order doctrine.”
There the OC allegedly violated the federal grand jury secrecy
rules by leaking information regarding a possible indictnment of
President Cinton for perjury and obstruction of justice in the
Paul a Jones case. In its ruling, the D.C. Grcuit distinguished
Pul | mn Construction and Al aska. First, the court noted that
Pul  mn Construction and Alaska were civil cases (for which
Congress has extensively waived federal sovereign inmmunity). As
the court of appeals observed, “it is far fromclear that Congress

has wai ved federal sovereign immunity in the context of crimna

1 d.
?See In re Seal ed Case No. 99-3091, 192 F.3d 995, 997 (D.C. Gr. 1999).
3 d.
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contenpt.”’™ Second, after discussing the rationale that federal
sovereign immunity can no |onger be considered an absolute right
not to be sued, the court openly doubted “that federal sovereign
immunity is so limted, especially in the unique circunstances
presented here.”’

We are persuaded by Pull man Construction and find In re Seal ed
Case distinguishable for the very reasons identified by the D.C
Crcuit. The federal governnent’s extensive waiver of forum
immunity, as detailed in Pullman Construction, sinply does not
extend to <crimnal proceedings against federal officers.
Mor eover, the special considerations at play in In re Seal ed Case
—a speci al prosecutor facing down the justice departnment —do not
exist in the instant case. Indeed, Congress has wai ved sovereign
immunity in the FEHBA context as to coverage disputes brought by
federal enpl oyee patients.

Finally, BCBST draws our attention to this court’s recent en
banc decision in In re Suprene Beef Processors, where we
interpreted a provision of the bankruptcy code purporting to waive
federal inmmunity as a waiver of foruminmnity only. BCBST argues
that Suprenme Beef’'s recognition of federal inmunity from suit

forecl oses our reliance on Alaska. W agree that our reasoning in

741d. at 999-1000 (“We know of no statutory provision expressly waiving
federal sovereign immunity fromcrimnal contenpt proceedings.”).

®|d. at 1000 (enphasis added).
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Suprene Beef is in tension with Alaska s holding that Federa
sovereign inmmunity is an immunity from damages only. However,
Suprene Beef is consistent both with Pull man Construction and In re
Seal ed Case. | ndeed, the Congressional waiver of forumimmunity
identified in Suprene Beef is but one of many provisions in the
U.S. Code authorizing suit against the United States. And as the
Seventh Circuit explained in Pullman Construction, these waivers,
i n aggregate, have overwhelned the United States’ foruminmmunity,
such that “the only portion of the United States’ original imunity
fromsuit that Congress continues to assert is a right not to pay
danmages.”’® Hence, in accord with the Seventh Circuit, we hold that
a deni al of federal sovereign immunity is not subject to imediate
review under the collateral order doctrine in the present context.
We pass no judgnent on the nerits of BCBST s assertion of sovereign
i nuni ty.
C. Pendent Appellate Jurisdiction

Since neither assertion of imunity creates an independent
basis for review —no substantial claimof official imunity and
no presently justiciable claimof federal sovereign immunity —we
need not entertain BCBST s invitation to exerci se pendent appell ate
jurisdiction over any clai mnot otherwi se anenable to interlocutory
appeal .

DI SM SSED.

5pyl | man Construction, 23 F.3d at 1168.
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