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The Texas Departnent of Crimnal Justice (“TDC)”) appeals the
district court’s grant of M chael Joseph Fuhrman’s Petition for
Wit of Habeas Corpus, which all eged that Fuhrman was being held in
custody in contravention of Texas’s DNA Statute. The TDCJ cont ends
that the district court’s grant is barred by the |aw of the case
doctrine and the nmandate rule. Furthernore, the district court
erred by failing to defer to the state’s reasonable interpretation

of the statute at issue. Because we agree that the grant of habeas

L'Circuit Judge for the United States Court of Appeals for the
Eighth Grcuit, sitting by designation.



corpus relief was error, we reverse and render judgnent for the
TDCJ.
I

M chael Joseph Fuhrman pled guilty to the felony of burglary
of a building with intent to conmt theft. On Novenber 16, 1989,
Fuhrman was sentenced to fifteen years of inprisonnent in the TDCJ
by the 263'® Judicial District Court of Harris County, Texas.? No
di rect appeal was taken.

In 1995, Texas enacted its DNA testing statute. See Tex. Gov' T
CoDE ANN. 8 411.148 (1996). The statute provided that the TDCJ was
to take DNA specinens from inmtes who had been convicted of
certain crines, including those convicted of burglary of a
habitation with intent to commt a felony other than theft. TEx
Gov T CooE ANN. 8§ 411.148(a) (1996); Tex. PenaL CobeE ANN. 8§ 30.02(d)
(2003). The rel evant section of the statute was anmended in 1999 to
i nclude second degree burglary of a habitation as a qualifying
of fense. TEx. Gov' T CobE ANN. § 411.148(a) (1999); TeEX. PENAL CODE ANN.
§ 30.02(c)(2) (2003).

On Septenber 6, 2000, the TDC) first attenpted to take
Fuhrman’ s DNA sanple. Fuhrman refused to conply. The TDCJ cited
as the qualifying offense a 1968 CGeorgi a conviction of burglary of

a habitation to which Fuhrman had admtted on his travel card. As

2 The district court incorrectly stated that Fuhrman was
sentenced on Novenber 16, 1999. 1989 is the correct year of
sent enci ng.



a result of his refusal, and after disciplinary proceedings,
Fuhrman was punished by revoking his good-tine credits. Thi s
revocati on changed Fuhrman’s proj ect ed mandat ory supervi sed rel ease
date. This pattern between Fuhrman and the TDCJ repeated itself
over and over again. Fuhrman filed an application for a wit of
habeas corpus, which was denied by the Texas Court of Crimna
Appeals without witten order on March 21, 2001. Fuhrman filed
second and third applications, which were ultimtely denied by the
Texas Court of Crimnal Appeals respectively, on February 6, 2002
W thout witten order, and on April 6, 2005 wi thout witten order
on the findings of the trial court w thout a hearing.
I

On May 11, 2001, Fuhrman filed an Application for Wit of
Habeas Corpus under 28 U . S.C. 8§ 2254 in the United States D strict
Court for the Northern District of Texas, which ordered it
transferred to the United States District Court for the Western
District of Texas on May 16, 2001. Fuhrman raised ten clains. On
January 10, 2003, the district court denied Fuhrman’s federal
Application, stating that his clains all |acked nerit.

Fuhrman sought a certificate of appealability (“COA’) from
this court. On July 11, 2003, this court granted Fuhrman a COA on
certain issues, vacated the district court’s judgnent, and renanded
“for adefinitive finding whether Fuhrman | ost good-tine credits in
any disciplinary cases other than # 20010015552 for refusing to

submt a DNA specinen.” Fuhrman v. Cockrell, 79 F. App’'x 614, 615
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(5th Gr. 2003). W instructed that if the district court should
find that Fuhrman had |ost such good-tinme credits, the district
court should

order the Respondent to brief the issues (1)

whet her Furhman [sic] is eligible for rel ease

to mandatory supervision and (2) whether his

forfeiture of good-tine credits contravenes 8§

411.148(d)’s provision that ‘[a]n inmate my

not be held past a statutory release date if

the inmate fails or refuses to provide a bl ood

sanple,” and, iif so, whether there are

constitutional i nplications necessitating

habeas relief.
|d. This court additionally held that “there is no indication that
the Georgia offense of burglary of a habitation was not a DNA
eligible offense, given that it involved conduct punishable under
Texas Penal Code 8 30.02(c)(2), which provides that the crinme of
burglary is a ‘felony of the second degree if commtted in a
habitation.’” 1d. (quoting Tex. PENaL CoDE ANN. 8§ 30.02(c)(2) (Vernon
2002)).

After our remand, the district court issued its Reply to
Remand Order Granting Movant 28 U . S.C. 8§ 2254 Relief and a Final
Judgnent granting relief on January 13, 2005. The court held that
Fuhrman |l ost a total of 1308 good-tine credits solely based on his
refusal to submt to DNA testing. The court further held that
Fuhrman was el i gi bl e for mandat ory supervi sed rel ease, and that the
TDCJ was in violation of Tex. Gov T CobE ANN. 8 411.148(d), which

forbids holding a prisoner past his statutory release date for

failure to submt to DNA testing. Last, the district court ruled



that Fuhrman’s Georgia burglary conviction did not, absent nore,
place himw thin the scope of Texas’s DNA stat ute.

The TDCJ filed a Rule 59(e) Mdtion to Alter or Anmend the
Judgnent, contending that Fuhrman is subject to the Texas DNA
statute. The TDCJ further argued that forfeiting Fuhrman’s good-
tinme credits did not inplicate due process rights because the term
“statutory release date,” as used in 8 411.148(d), did not equate
to a mandatory supervi sed rel ease date. On February 10, 2005, the
district court denied the notion, finding that the Georgia burglary
conviction (the conviction relied on by the state) did not nake
Fuhrman eligible for DNAtesting, and that “statutory rel ease date”
means “the date at which an inmate can be released taking into
account his good tine credits.”

The TDCJ tinely appeals the Final Judgnent and the O der
Denyi ng Respondent’s Energency Mtion Under Rule 59(e).

11
A

The TDCJ argues that the district court failed to properly
respect the I aw of the case doctrine and the mandate rule when it
deci ded that Fuhrman’s Georgia conviction was not a qualifying
of fense for purposes of the Texas DNA statute. W agree.

The | aw of the case doctrine provides that “an i ssue of |aw or
fact deci ded on appeal may not be reexam ned either by the district
court on remand or by the appellate court on a subsequent appeal.”

United States v. Becerra, 155 F.3d 740, 752 (5th Gr. 1998)
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(quoting Ill. Cent. Gulf RR v. Int’|l Paper Co., 889 F.2d 536, 539

(5th Gr. 1989)). Exceptions to the | aw of the case doctrine all ow
reexam nation only if “(i) the evidence on a subsequent trial was
substantially different, (ii) controlling authority has since nade
a contrary decision of the | aw applicable to such issues, or (iii)
the decision was clearly erroneous and would work a manifest
i njustice.” Becerra, 155 F.3d at 752-53 (quoting N.__ Mss.

Commt’ ns, Inc. v. Jones, 951 F.2d 652, 656 (5th G r. 1992)). The

principles surrounding the | aw of the case doctrine “apply equally

to the mandate rule, ‘which is but a specific application of the

general doctrine of |law of the case.’” United States v. Lee, 358
F.3d 315, 321 (5th Cr. 2004). “Absent exceptional circunstances,
the mandate rul e conpels conpliance on renmand with the dictates of
a superior court and forecloses relitigation of issues expressly or

inpliedly decided by the appellate court.” |d.; see also Becerra,

155 F.3d at 753 (The mandate rule is a corollary of the |law of the
case doctrine providing “that a lower court on remand nust
“inplenment both the letter and the spirit of the [appellate
court’s] mandate,’ and may not disregard the ‘explicit directives’

of that court.” (alteration in original) (quoting Johnson v. Uncle

Ben’s, Inc., 965 F.2d 1363, 1370 (5th G r. 1992)). The “district

court is not free to deviate fromthe appellate court’s nandate.

Becerra, 155 F.3d at 753 (quoting Barber v. Int’l Bhd. of

Boi | ermakers, 841 F.2d 1067, 1070 (11th Gr. 1988)). The district




court may only deviate fromthe nandate if one of the exceptions to
the law of the case doctrine applies. Becerra, 155 F.3d at 753.
This court nmandated that the district court examne |imted

specific issues, none of which involved a determ nation regarding
the CGeorgia conviction. W remanded “for a definitive finding
whet her Fuhrman | ost good-tine credits in any disciplinary cases
ot her than # 20010015552 for refusing to submt a DNA specinen.”
Fuhrman, 79 F. App’x at 615. W further directed that should the
district court find that Fuhrman had |ost certain good-tine
credits, the district court should

order the Respondent to brief the issues (1)

whet her Furhman [sic] is eligible for rel ease

to mandatory supervision and (2) whether his

forfeiture of good-tinme credits contravenes 8§

411.148(d)’s provision that “[a]ln inmate may

not be held past a statutory release date if

the inmate fails or refuses to provide a bl ood

sanple,” and, if so, whether there are

constitutional i nplications necessitating

habeas relief.
ld. Further, this court stated that “there is no indication that
the Georgia offense of burglary of a habitation was not a DNA-
eligible offense, given that it involved conduct punishable under
Texas Penal Code 8 30.02(c)(2), which provides that the crinme of
burglary is a ‘felony of the second degree if commtted in a
habitation.”” 1d. Thus, the district court’s determ nation that

Fuhrman’s Georgia conviction was not a DNA-eligible offense was

clearly a deviation fromthe specifics of this court’s mandate, and



it also inproperly reexam ned an issue decided by this court,
contravening the | aw of the case doctrine.

Thus, we nust determine if an exception exists that would
allowthe district court to take this detour and decide the issue.
Fuhrman does not point us to any new evidence adduced by the
district court in finding that the Georgia conviction was not a
DNA- el i gi bl e conviction, and we otherwi se find no indication that
new evidence regarding the Georgia conviction was adduced on
remand. Therefore, the first exception to the law of the case
doctrine and the mandate rule is not net. Simlarly, Fuhrman does
not direct us to, nor are we able to find, any intervening change
of law by a controlling authority that wuld warrant the
determ nation by the district court that the Georgi a conviction was
not a DNA-eligi ble offense.

Last, we nust determ ne whether the earlier decision by this
court was clearly erroneous and would work a manifest injustice.
The Texas DNA statute was anended in 1999 to i nclude second degree
burglary of a habitation as a qualifying offense. Tex. Gov T Cobe

ANN. § 411.148(a) (1999):2 Tex. PENAL CoDE ANN. § 30.02(c)(2) (2003).4

3 The statute was anended to state:

(a) An inmate of the institutional division or
ot her penal institution shall provide one or
nmor e bl ood sanpl es or ot her speci nens taken by
or at the request of the institutional
division for the purpose of creating a DNA
record if the inmate is ordered by a court to
give the sanple or specinen or is serving a
sentence for:



(1) an offense:

(B) under Section 30. 02, Penal Code
(burglary), if the offense i s punishabl e under
Subsection (c)(2) or (d) of that section;

(2) any offense if the inmate has previously
been convicted of or adjudicated as having
engaged in:

(A) an offense described in Subsection (a)(1);
or

(B) an offense under federal |aw or |aws of
anot her state that involves the sanme conduct
as an of fense described by Subsection (a)(1).

TEX. Gov' T CoDE AW. § 411.148(a) (1999).

We also note that as it currently reads, the law applies to
any “inmate serving a sentence for a felony.” Tex. Gov T CobE ANN.
8§ 411.148(a) (2005).

4 The rel evant Texas burglary statute states:

(a) A person conmts an offense if, wthout
the effective consent of the owner, the
per son:

(1) enters a habitation, or a building (or any
portion of a building) not then open to the
public, with intent to conmt a felony, theft,
or an assault; or

(2) remains concealed, with intent to conmt a
felony, theft, or an assault, in a building or
habi tation; or

(3) enters a building or habitation and
commts or attenpts to comnmt a felony, theft,
or an assault.

(b) For purposes of this section, "enter"
means to intrude:



Fuhrman apparently admtted to the Georgia conviction for burglary
of a habitation on a travel card he filled out with the TDCJ.
Furthernore, 8§ 411.148(a) covers “an of fense under federal |aw or
| aws of another state that involves the same conduct as an of fense
descri bed by Subsection (a)(1).” Tex. Gov' T CooE ANN. § 411. 148(a)
(1999) (enphasis added). Fuhrman argues that because his sentence
in Georgia was apparently limted to six nonths of probation, and
under the CGeorgia law of burglary, the m ninumsentence for a first

of fense for burglary was one year, his sentence was puni shnent for

(1) any part of the body; or
(2) any physi cal object connected with the body.

(c) Except as provided in Subsection (d), an
of fense under this section is a:

(1) state jail felony if commtted in a
bui I ding other than a habitation; or

(2) felony of the second degree if commtted
in a habitation.

(d) An offense under this section is a felony
of the first degree if:

(1) the premises are a habitation; and

(2) any party to the offense entered the
habitation with intent to commt a felony
other than felony theft or commtted or

attenpted to commt a felony other than fel ony
theft.

TEX. PENAL CoDE ANN. 8§ 30. 02 (2003).
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a m sdeneanor. The Texas statute defines the relevant burglary
of fense as a second degree felony; thus Fuhrman argues that his
puni shment cannot be conpared to the Texas burglary felony.
Al t hough Fuhrman’ s argunent seens | ogical, the rel evant | anguage i n
the statute sheds light. The statute nakes reference to offenses
that involve the sane conduct, i.e. burglary of a habitation, and
not to of fenses that involve the sanme punishnment. Because burglary
of a habitation, whether sentenced as a m sdeneanor or a felony,
i nvol ves the sane relevant conduct, it is reasonable to interpret
8§ 411. 148(a) as includi ng Fuhrman’s CGeorgi a conviction. Thus, this
court did not plainly err in its holding that the Georgia
conviction was a DNA-eligible offense. Because this hol ding was
not clear error, the |l ast exception to the | aw of the case doctrine
does not apply.

Therefore, the district court was not permtted to determ ne
that the Georgia conviction was not a DNA-eligi ble conviction, and
it erred in doing so, as its holding runs afoul of both the | aw of
the case doctrine and the nmandate rule. Fuhrman’s Georgia
conviction rendered himeligible for DNA sanpli ng.

B

The TDCJ next argues that the district court erred in failing
to defer to the state’s interpretation of the Texas DNA statute.
Specifically, the TDCJ argues that the district court should have

deferred to the Director’s interpretation of “statutory release
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date.” Section 411.148(d) states that “[a]ln i nmate may not be held
past a statutory release date if the inmate fails or refuses to
provi de a bl ood sanpl e or other specinen under this section.” TEX
Gov' T CobE ANN. 8 411. 148(d) (1999). It goes on to provide that “[a]
penal institution my take other lawful admnistrative action
against the inmate.” Id. The district court, in interpreting
these two sentences in conjunction, found that

the legislature ... allowed for [the TDCJ] to
take other neasures short of perpetua
i ncarceration against an imate who failed to
conply with a request for DNA. [The TDCJ] has
other admnistrative avenues it did and may
continue to pursue against i nmates who do not
conply with DNA testing. None of these other
adm ni strative actions i Npi nge upon
[ Fuhrman’ s] due process rights as clearly as
does the | oss of good-tine credits, especially
in light of the | anguage of the statute which
expressly forbids the type of action taken by
the TDCJ in this case. As denonstrated in

this case, t he TDCJ al so restricted
[ Fuhr man’ s] recreation, comm ssary and
visitation privileges in reaction to his
refusal to submt to DNA testing. None of

those restrictions are expressly forbidden by

t he | anguage of 8§ 411.148(d), which does not

allow for actions which retain an i nmate past

his statutory rel ease date as puni shnent.
(enphasi s added). This statenent in essence excoriates the TDCJ]
for keepi ng Fuhrman past hi s projected mandat ory supervi sed rel ease
date, thus interpreting “statutory rel ease date” in 8 411.148(d) to
i nclude “projected mandatory supervised rel ease date.” Further,

the district court stated that “statutory rel ease date” neans “the

date at which an inmate can be released taking into account his
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good tinme credits.” Fuhrman argues that “statutory rel ease date”
i ncl udes “projected mandatory supervi sed rel ease date,” and as he
was kept past his projected mandatory supervi sed rel ease date, he
was kept in custody in contravention of the nmandate of the Texas
DNA statute, and thus his due process rights were viol at ed.

In its Admnistrative Directive 3.17, the TDCJ consistently
and continuously interprets 8 411.148(d) in a manner inconsistent
wth the district court’s opinion. The TDCJ contenpl ates the
taking of good tine credits as a sanction for refusal to submt to
DNA sanpling, and further contenplates, and even encourages, the
pushing back of supervised release and parole dates, as a

consequence of refusing to cooperate in DNA sanpling.® This record

5> Tex. Dep’'t of Crimnal Justice, Admnistrative Directive
03.17, Policy (Sept. 1, 1999) (“Although an offender may not be
hel d past a non-discretionary nmandatory supervision or discharge
date, the |l aw provi des for the use of adm ni strative action agai nst
an of fender who fails or refuses to conply.”); id. at IIl.A 3 (“The
pur pose of pursuing disciplinary actionis to prevent the parole or
mandatory rel ease of an of fender who refuses to give a sanple.”);
id. at I1l.A 4 (“An of fender who has been reduced in tinme-earning
status for refusal to provide a DNA specinen shall not be eligible
for pronotion in tinme-earning status for as long as the offender

refuses to conply.”); id. at Ill.B (Force shall be used “to take a
bl ood sanple prior to the release of an offender who refuses to
give the sanple, provided however, that all admnistrative

sanctions have been taken to include the loss of all good tine if
the offender is scheduled for release on parole or nmandatory
supervision.”); Tex. Dep’'t of Crimnal Justice, Admnistrative
Directive 03.17 (rev. 1), Policy, IIl.A 3, II1.A 4, 111.B (Feb. 1

2000), superseding AD-03.17 Sept. 1, 1999 (sane as 03.17 from
Septenber 1, 1999); Tex. Dep’'t of Crimnal Justice, Admnistrative
Directive 03.17 (rev. 2), IV.A 4 (July 19, 2002), superseding AD
03.17 (rev. 1) Feb. 1, 2000 (sane statenent as previous |II11.A 3);
id. at IV.AS5 (“An offender who has been reduced in tinme-earning
status and refuses to provide a DNA speci nen shall not be eligible
for pronotion in time-earning status for as long as the offender
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of conduct clearly indicates that the Director interprets the term
“statutory release date” in 8§ 411.148(d) narrow y, not including
wthin the definition “projected mandatory supervision release
date.” According to this wholly plausible interpretation by the
Director, the disciplinary proceedings against correctly found
agai nst Fuhrman, and the state trial court and Texas Court of
Crim nal Appeals were correct in denying his applications for wit

of habeas corpus.®

refuses to conply.”); id. at IV.B (Force shall be used “to take a
bl ood sanple prior to the release of an offender who refuses to
give the sanple, provided all adm nistrative sanctions have been
taken including the loss of all good tinme if the offender is
scheduled for release on parole or nmandatory supervision.”
Further, “[i]Jt is inperative that all units processing offenders
who are required to submt a DNA specinen take all necessary steps
to secure the sanple, i.e., loss of good tinme and reduction in
class, prior to the offender’s release.”); Tex. Dep’'t of Crim nal
Justice Admnistrative Directive 03.17, V.A 4 (rev. 3) (Apr. 1,
2004), superseding AD-03.17 (rev. 2) July 19, 2002 (sane statenent
as previous IV.A4); id. at V.A5 (sane statenent as previous
IV.A.5); id. at V.B (“All adm nistrative sanctions shall be taken
including loss of all good tine if the offender is schedul ed for
rel ease on parole or mandatory supervi sion. Force shall not be
used until all graduated sanctions have been taken.” Furt her,
“[1]t is inperative that all units processing offenders who are
required to submt a DNA specinmen take all steps necessary to
secure the sanple, i.e., loss of good tine and reduction in class,
prior to the offender’s rel ease.”).

6 W also note that the | aw has been anended, and currently
provi des that:

An inmate may not be held past the inmate's
statutory release date if the inmate fails or
refuses to provide a blood sanple or other

specinen under this section. A penal
institution may take |awful admnistrative
action, i ncl udi ng di sciplinary action

resulting in the |loss of good conduct tine,
against an inmate who refuses to provide a
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Under the Antiterrorism and Effective Death Penalty Act of
1996 (“AEDPA"),

[a]n application for a wit of habeas corpus
on behalf of a person in custody pursuant to
the judgnent of a State court shall not be
granted with respect to any claim that was
adjudicated on the nerits in State court
proceedi ngs unless the adjudication of the
cl ai m-

(1) resulted in a decision that was contrary

to, or involved an unreasonable application

of, <clearly established Federal Ilaw, as

determ ned by the Suprene Court of the United

States; or

(2) resulted in a decision that was based on

an unreasonabl e determ nation of the facts in

light of the evidence presented in the State

court proceedi ng.
28 U.S.C. 8§ 2254(d) (1996). Fuhrman raised the issue in his state
habeas proceedings that he believed the TDCJ violated his due
process rights when the TDCJ held him past his original projected
mandat ory supervi sed rel ease date, after taking away his good tine
credits through disciplinary proceedings. Inplicit in the trial
court’s and the Texas Court of Crimnal Appeals’ denial of
Fuhrman’ s state applications was an agreenent with or acceptance of

the TDC)'s interpretation of the statute -- inplicit was the

determnation that the statutory term“statutory rel ease date” does

bl ood sanple or other specinen under this
section. ... In Subsection (d) ..., “statutory
rel ease date” neans the date on which an
inmate s discharged from the inmate’s
control ling sentence.

TEX. Gov' T CoDE ANN. § 411.148(d)-(e) (2005).
15



not include “projected nmandatory supervised release date.”
O herwi se, the Texas Court of Crimnal Appeals would have been
bound to hold that Fuhrman was being held in contravention of the

Texas DNA statute. See Young v. Dretke, 356 F.3d 616, 628 (5th

Cr. 2004) (“[I]n our role as a federal habeas court, we cannot
review the correctness of the state habeas court’s interpretation
of state law. Accordingly, AEDPA requires that we defer to [an]
inplicit conclusion and interpretation of state |law by the state
habeas court.”). Thus, we defer to this inplicit hol ding nade by
the state habeas court in interpreting state |law that “statutory
rel ease date” does not enconpass “projected nandatory supervised
rel ease date.” Accordingly, the district court erred when it
failed to defer to such interpretation. Because “projected
mandatory supervised release date” is not included in the term
“statutory release date,” Fuhrman was and is not held in
contravention of the law, especially in Iight of our determ nation
that he is eligible for DNA sanpling under the Texas DNA statute.
Thus, due process is not viol ated.

Further, Fuhrman does not allege that his disciplinary
proceedi ngs contravened the due process requirenents set forth in

WIff v. MDonnell, 418 U S. 539 (1974). Therefore, Furhman was

not deni ed due process, and the district court erred insofar as it
held that holding himin custody viol ated due process.

|V
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For the foregoing reasons, the judgnent of the district court

is REVERSED, and judgnent is RENDERED for the Respondent.
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