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KING Circuit Judge:

Def endant s- appel | ants Al ej andro Stevens and Raul Stevens
chal | enge their convictions and sentences resulting fromthe
di scovery by | aw enforcenent agents of approximately 300 pounds
of marijuana in the backyard shed of the house in which they
resi ded. Because Al ejandro Stevens pleaded guilty and failed to
preserve the right to appeal the district court’s pretrial denial
of his notion to suppress, we AFFIRM his conviction and sentence.
We al so AFFI RM Raul Stevens’s conviction and sentence, concl udi ng
that the district court correctly denied Raul Stevens’s notion to

suppress, that Raul Stevens nmay not raise an ineffective



assi stance of counsel claimon direct appeal, and that the
district court did not conmt Booker error in inposing his
sent ence.

| . FACTUAL AND PROCEDURAL BACKGROUND

In the course of investigating narcotics snuggling activity
in Brownsville, Texas, Special Agent Robert Mssman of the U S
| mm gration and Custons Enforcenent (“ICE’) becane aware of a
plan to transport approximately 300 pounds of narijuana out of
Brownsville. A confidential informant working with | CE agents
had two neetings with a woman nanmed Johanna Espi nosa in which
Espi nosa and the informant nade arrangenents for the informant to
transport the marijuana. |CE agents observed the neetings and
listened to the conversations at the neetings through a wire worn
by the informant. The first neeting, during which Espinosa
phoned “CGeorge” and then “Raul” for information, reveal ed that
the informant would be driving the marijuana to Georgia and that
he woul d be paid $10, 000 for the job.

A second neeting occurred the next day when the informant
met Espi nosa and another nman, George, to finalize the
arrangenents for transporting the marijuana. The infornmant
brought enpty produce boxes in which to pack the marijuana for
transport. After neeting with Espinosa, George and the informant
|l eft the second neeting together in the informant’s car, with

Ceorge driving. As CGeorge drove the car, he engaged in erratic



driving, or “heat runs,” where he made quick U-turns and pulled
into driveways and parking lots to see if he was being foll owed.
After about forty mnutes of heat runs, George and the infornmant
met two nmen in a Ford Expedition in a supermarket parking |ot.
The identity of the driver of the Expedition was unknown; he was
|ater identified as defendant-appellant Al ejandro Stevens.
Al ej andro Stevens assisted George and the informant in
transferring the produce boxes fromthe informant’s car to the
Expedition. The boxes were to be taken to the marijuana stash
house to be | oaded with the marijuana.

After | oading the boxes into the Expedition, George and the
informant returned to the original neeting location with
Espi nosa, again engaging in heat runs along the way. Espinosa
confirnmed that the boxes were being taken to the stash house for
| oadi ng, and she told the informant that she would call hi mwhen
the boxes were | oaded. Meanwhile, |ICE agents followed the
Expedi tion, which eventually arrived at 2994 Dana (the “Dana
house”) in Brownsville, Texas, after engaging in heat runs.
Agents believed that the marijuana was | ocated at the Dana house
and woul d be | oaded into the enpty produce boxes. A surveillance
team directed by Agent Mdssman watched the Dana house from
several locations, including the side of the house, an alley
behi nd the house, and a school across the street. That night,
the surveillance team observed peopl e going back and forth from
the house to a shed in the backyard. Agent Mssman term nated
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the surveillance at 9:30 p.m that night.

Agent Mossman’s team of agents planned to attenpt to gain
consent to search the hone the follow ng norning at 9: 00 a. m
Surveill ance agents arrived at the house around 8:00 a.m and
notified the “consent teani before 9:00 a.m that three people
had | eft the house in the Expedition. The surveillance teamdid
not know at the tinme who was in the car, but they |later |earned
that the driver was defendant-appellant Raul Stevens and that the
two passengers were Raul Stevens’s daughter and def endant -
appel l ant Al ejandro Stevens, his adult son. Raul Stevens dropped
off his daughter at a l|ocal college. Wile the surveillance team
foll owed the Expedition, the consent team i ncludi ng Agent
Mossman, arrived at the house to attenpt to gain consent. Agents
believed that there was soneone in the house because there was a
car in the driveway. However, no one answered the door.

Agent Mossman, still at the house, remained in radi o and
phone contact with the surveillance teamfollow ng the
Expedition. He ran the Expedition’s registration and | earned
that it was registered to Raul Stevens at the Dana house address.
The surveillance teamtold Agent Mssman that the Expedition was
on 12th Street in Brownsville driving toward the bridge to
Mexi co. Concerned that the car was driving into Mexico, Agent
Mossman instructed the surveillance agents to make a traffic stop
and to ask Raul Stevens if he would consent to a search of the
Dana house and return to the Dana house to undertake the search.
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The Expedition was being followed by Agent Gentry driving one
unmar ked car and Deputy Silva driving another unmarked car.
Deputy Martinez acconpani ed Deputy Silva. As the two officials
foll owed the Expedition in their cars, they attenpted to avoid
detection by alternating the | ead car position and by
alternatively turning off the route taken by the Expedition.
Agent Gentry infornmed Deputy Silva that he saw the Expedition
make an illegal | ane change while Deputy Silva was driving on
another street. However, it was Deputy Silva and Deputy Martinez
who executed the traffic stop of the Expedition. They did so by
turning on the car’s siren, pulling along side of the Expedition,
show ng Deputy Martinez's sheriff’s badge to the driver, and
asking himto pull over.

Deputy Silva approached the car and asked the driver, Rau
Stevens, for his driver’s license and proof of insurance. Agent
Centry pulled up behind the Expedition as Deputy Silva asked for
these itens. Wthout informng himof the traffic violation,
Deputy Silva then infornmed Raul Stevens that a custons agent,
Agent Gentry, wanted to speak to him Agent Gentry approached
Raul Stevens and infornmed himthat they were conducting a
narcotics investigation, that there were agents at the Dana
house, and that they thought that there were “things . . . going
on at his house.” According to Agent Gentry, he asked for
consent to search the house, and Raul Stevens consented to the
search. Agent Centry then asked Raul Stevens if he would
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acconpany him back to the house, and Raul Stevens agreed to do
so. Raul Stevens acconpani ed Agent Gentry to Gentry’s vehicle
and got in the front seat. On their way to the house, Agent
Centry explained to Raul Stevens that agents believed that there
were narcotics in the house. He asked himif his son, Al ejandro
Stevens, was involved in narcotics, and Raul Stevens replied that
he didn’t know.

When Raul Stevens arrived at the house with Agent Gentry,
Agent Mossman was at the house with an additional six officers.
Agent Modssman told Raul Stevens about what the agents had seen
during the surveillance of the house and asked for his consent to
search the house. At the suppression hearing, Raul Stevens
deni ed giving consent, but Agent Mdssman and Agent Centry
testified that Raul Stevens verbally consented to the search
They also testified that when they asked himto sign a consent
form he again said that they could search the house but that he
woul d not sign anything. The door to the house was | ocked, but
Raul Stevens produced the keys to the house and unl ocked and
opened t he door.

Agent Mossman and Raul Stevens then entered the house. Rau
St evens cooperated in the search, directing Agent Mdssman to his
of fice, where agents found an AK-47, a small machine pistol, a
shot gun, three handguns, thousands of rounds of ammunition,
bul | et-proof vests, and | aser sights for assisting a shooter in
focusing on a target. Agents also found a pound of marijuana in
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the office with the guns and six grans of cocaine in Rau
St evens’ s bedroom

While still inside the house, Agent Myssman asked Rau
Stevens if he could also search the shed in the backyard behi nd
the house. The door fromthe house to the backyard was | ocked,
but Raul Stevens produced the key and unl ocked the door so they
could enter the yard. Agent Mssman observed two | ocked doors on
the shed. Raul Stevens inforned Agent Mossman that both | ocked
doors led to the sanme area within the shed. Raul Stevens then
produced the key to the | ocked shed door and unlocked it. After
searching the roomin the shed and finding no drugs, canine
i nspectors determ ned that a piece of plywod was seal i ng anot her
door inside the shed and confirnmed that the second external door
provided entry into this room The agents renoved the plywood,
opened the door, and found approxi mately 306 pounds of marijuana.

Al ej andro Stevens remained at the scene of the traffic stop
with Deputy Silva and Deputy Martinez when Raul Stevens left with
Agent Gentry. According to Deputy Silva, Alejandro Stevens asked
if he could | eave the traffic stop, and Deputy Silva said “no.”
Wil e Al ej andro Stevens waited, he spoke on his cell phone. He
then asked Deputy Silva if he could wait inside the Expedition.
Deputy Silva said “yes,” and Deputy Silva and Deputy Martinez
waited in the Expedition with him After agents at the house
found the drugs, Agent Mdssman told Deputy Silva and Deputy
Martinez to bring Al ejandro Stevens to the house.
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Both Raul Stevens and Al ejandro Stevens were placed under
arrest and handcuffed at the house. They were not given Mranda
warnings at this tinme. Agents placed themin the |iving room
where Raul Stevens sat on a couch about ten feet from Al ej andro
Stevens, who sat in a chair. Agent Mdssman testified that he
told them “[I]f you guys want to talk to ne, you know where |

am Agent Mossman waited outside. Another agent canme outside
and told Agent Mossman that Al ejandro Stevens wanted to talk to
him Agent Mossman went inside and asked Al ej andro Stevens what
he wanted to talk about. Alejandro Stevens said that he could
tell himwhere there were stash houses contai ni ng t housands of
pounds of marijuana if Agent Mossman would help him  Agent
Mossman asked hi m where the stash house was, and Al ej andro
Stevens told himit was in Mexico. Agent Mossnman testified that
Raul Stevens then told himthat the cocaine in the bedroom
bel onged to him According to Agent Mdssman, Raul Stevens made
this statenent voluntarily and not in response to any
guesti oni ng.

After the search of the house was conpl eted, agents took
Raul Stevens and Al ejandro Stevens to the ICE office, where Agent
Mossman testified that they were given their Mranda warni ngs.
After their warnings were read, Al ejandro Stevens repeated the
sane information that he told Agent Mossman at the Dana house
about the stash houses. Raul Stevens again clainmed owership of
the cocai ne and everything in the house but disclainmd owership
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of the marijuana found in the shed.

The grand jury indicted Al ejandro Stevens and Raul Stevens
on three counts. Count One charged each with conspiracy to
possess with intent to distribute approxi mtely 139 kil ograns
(306 pounds) gross weight of marijuana in violation of 21 U S. C
88 846, 841(a)(1l), and 841(b)(1)(B). Count Two charged each with
possession with intent to distribute the sane in violation of 21
U S.C 88 841(a)(1) and 841(b)(1)(B) and 18 U.S.C. § 2. Count
Three charged each with possession with intent to distribute a
quantity exceeding 100 kil ograns or nore of marijuana wthin 1000
feet of a public elenentary school in violation of 21 U S. C
88 841(a)(1l) and 860.

Al ejandro Stevens filed a pretrial notion requesting the
district court to suppress statenents nmade and physical evidence
sei zed at the Dana House. Raul Stevens also filed a pretrial
notion to suppress all evidence seized as the result of the
search of the house and all statenents he nade after his arrest.
After a hearing, the district court denied each defendant’s
nmotion to suppress. Alejandro Stevens then pleaded guilty to
Count Two in exchange for the governnent dism ssing Counts One
and Three. This agreenent was entered into at Al ejandro
Stevens’s rearraignnent hearing without a witten plea agreenent
preserving his right to appeal the denial of his notion to
suppress. Raul Stevens proceeded to a jury trial and was

convicted on all three counts.



The district court sentenced Al ejandro Stevens to serve a
termof 110 nonths in the custody of the Bureau of Prisons and
five years’ supervised rel ease and ordered a $100 speci al
assessnent. On the sane day, the court sentenced Raul Stevens to
serve a total of 274 nonths in the custody of the Bureau of
Prisons followed by eight years of supervised release. Rau
Stevens’'s Presentence Report (“PSR’) reflected a base offense
| evel of 28, for which the correspondi ng sentence range is 87 to
108 nmonths’ inprisonnment. The PSR reconmended enhancenents
resulting in a total offense |evel of 35, for which the
correspondi ng sentencing range is 210 to 262 nont hs’

i nprisonnment. The governnent noved for an upward departure, and
the district court did so on the basis of the | arge cache of

| oaded weapons in the house as well as the proximty of those
weapons to an el enentary school and crosswal k. The court
additionally ordered Raul Stevens to pay a $14,000 fine and a
$300 speci al assessnent.

Al ej andro St evens now appeals the district court’s denial of
his notion to suppress. Raul Stevens |ikew se appeal s the
district court’s denial of his notion to suppress. Raul Stevens
additionally clains ineffective assistance of counsel and
chal | enges his sentence on the basis of Booker error.

1. SUPPRESSI ON | SSUES

A. St andard of Revi ew
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In an appeal fromthe denial of a notion to suppress, we
review the district court’s factual findings for clear error and
the district court’s ultimate conclusion as to the

constitutionality of the | aw enforcenent action de novo. United

States v. Chavez-Villarreal, 3 F.3d 124, 126 (5th Gr. 1993). |If

a particular suppression argunent is not nmade to the district

court, however, our reviewis for plain error. United States v.

De Jesus-Batres, 410 F.3d 154, 158 (5th Gr. 2005). W view the

evi dence i ntroduced at the suppression hearing in the |Iight nost
favorable to the prevailing party, which in this case is the

governnment. United States v. Santiago, 310 F.3d 336, 340 (5th

Cr. 2002).
B. Alejandro Stevens’s Mtion to Suppress

Al ej andro Stevens argues that the district court erred when
it denied his notion to suppress because | aw enforcenent
of ficials obtained physical evidence fromthe Dana House and
statenments fromhimin violation of his Fourth and Fifth
Amendnent rights. The governnent responds that Al ejandro Stevens
entered into an unconditional guilty plea and therefore waived
his right to appeal the district court’s denial of his notion to
suppr ess.

When a defendant enters a voluntary and unconditional guilty
pl ea, the plea has the effect of waiving all nonjurisdictional

defects in the prior proceedings. United States v. Wse, 179
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F.3d 184, 186 (5th Gr. 1999); United States v. Bell, 966 F.2d

914, 915 (5th Cr. 1992). That waiver includes any further
objection to evidence admtted pursuant to a district court’s
denial of a notion to suppress. Wse, 179 F.3d at 186. A

def endant nmay enter a conditional guilty plea, however, and
preserve the right to appeal a district court’s adverse ruling on
a pretrial notion. See FED. R CRM P. 11(a)(2). Rule 11
provides that a conditional plea nmust be made in witing and
consented to by the prosecution and the district court. See id.;

see also Wse, 179 F.3d at 186. Rule 11(a)(2)'s requirenents of

gover nnent consent and court approval reflect that a defendant

has no absolute right to plead conditionally. Wse, 179 F.3d at

187. *“The governnent and the court are free to reject a
conditional plea for any reason or no reason at all.” Bell, 966
F.2d at 916.

Rule 11(h) allows for variance fromRule 11(a)(2)’s
techni cal conditional plea requirenents when the variance “does
not affect substantial rights.” Feo. R CRM P. 11(h). W have
excused harm ess vari ances under Rule 11(h) where “the record
clearly indicates that the defendant intended to enter a
conditional guilty plea, that the defendant expressed the
intention to appeal a particular pretrial ruling, and that
nei t her the governnment nor the district court opposed such a

plea.” United States v. Santiago, 410 F.3d 193, 197 (5th Cr

2005), cert. denied, 126 S. C. 1565 (2006); accord Wse, 179
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F.3d at 187 (allow ng variance fromRule 11(a)(2) when “the
spirit of [Rule 11(a)(2) is] fulfilled by a clear indication on
the record of the defendant’s intention to appeal particular
pretrial rulings, and the acqui escence of both the prosecution
and the court”). For exanple, in Santiago we excused a
defendant’s variance fromRule 11(a)(2)’s technical requirenents
and permtted an appeal where the record showed that the district
j udge acknow edged the defendant’s reservation several tines, the
governnent withdrew its initial objections to the defendant’s
reservation, the governnment submtted a factual basis sheet with
handwitten revisions stating that the defendant preserved his
right to appeal, and the district judge stated at the
rearrai gnnment hearing that the defendant did not have to refer to
the factual basis sheet in order to preserve his right to appeal.
Santiago, 410 F.3d at 197-98. By contrast, in Wse we concl uded
that a defendant did not fulfill the “spirit” of Rule 11(a)(2)
where the defendant’s witten plea agreenent contained no
reservation of any kind, at the plea hearing the district judge
orally reviewed the terns of the unconditional plea agreenent,
and both the defendant and his | awer confirned that there was no
ot her agreenent between the defendant and the governnent. Wse,
179 F. 3d at 187.

Al ej andro St evens concedes that when he pleaded guilty to
Count Two in exchange for the governnent’s dism ssing Counts One
and Three, he did not explicitly preserve his right to appeal the
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district court’s denial of his notion to suppress in a witten
pl ea agreenent in conformance with Rule 11(a)(2). He argues,
however, that the record shows that he has fulfilled the “spirit”
of Rule 11(a)(2) according to our decisions in Santiago and Wse.
Al ej andro Stevens points to two statenents in the record as proof
of his intention to enter into a conditional plea. First, in
response to questioning fromthe district judge about the genesis
of the plea agreenent at the rearraignnent hearing, the
governnent’s counsel stated that he “presuned” that Al ejandro
Stevens’'s attorney had approached the governnent about a plea to
preserve Al ejandro Stevens’'s right to appeal the ruling on his
nmotion to suppress. Second, Alejandro Stevens’s PSR incorporated
his post-plea witten statenment that he *“accept]|ed]
responsibility for possession of marihuana seized . . . subject
to his notion to suppress.” Alejandro Stevens urges that these
statenents show that he and the governnent had a comon
under st andi ng that he woul d appeal and his attorney sinply
“m sspoke” when he later stated that there was no limtation on
the wai ver of appeal.

These two statenents, when viewed in light of the
rearrai gnnment and sentencing hearings in their entirety, are
insufficient to establish that Al ejandro Stevens reached any
agreenent with the governnent to enter a conditional plea. To
the contrary, the record unanbi guously shows that Al ejandro
Stevens and his attorney denied that there was a conditi onal
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pl ea. Moreover, the record clearly shows that the governnent and
the district court never consented to a conditional plea.

At Alejandro Stevens’s rearraignnment hearing, there was a
m sunder st andi ng anong governnment attorneys as to whet her
Al ej andro Stevens woul d plead to Count Two or Count Three. In an
effort to resolve the m sunderstanding and proceed with the
hearing, the district judge questioned the governnent as to how
the plea had evol ved, and the governnment recounted its
“presunption” as to why Al ejandro Stevens had approached the
governnent to arrange a plea. The district judge recessed the
hearing after her questioning failed to resolve the
m sunder st andi ng. Wen the hearing resuned, the district judge
orally reviewed Al ejandro Stevens’s plea agreenent and
specifically asked Stevens, his attorney, and the governnment
attorney about the scope of the plea agreenent. All three
i ndividuals confirmed that the only agreenent between the parties
was that Counts One and Three woul d be dropped in exchange for
the plea to Count Two.

These affirmati ons establish that despite the governnent’s
statenent that it “presuned” that Al ejandro Stevens approached it
to discuss preserving his right to appeal, no such agreenent
materialized. Moreover, at Alejandro Stevens’s | ater sentencing
hearing, the district judge directly asked Al ejandro Stevens’s
attorney and the governnent attorney whether there was a
limtation on the wai ver of appeal, and each attorney answered
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no. Al ej andro Stevens’s unilateral post-plea statenent in the
PSR cannot overcone the unani nous disclainmer of any agreenent

bet ween Stevens and the governnent beyond that to drop Counts One
and Three in exchange for a plea to Count Two. Because there is
no indication in the record that the governnent or the district
court consented to a conditional plea, we conclude that Al ejandro
Stevens’s plea was unconditional. Cf. Bell, 966 F.2d at 917
(concluding that there was no conditional plea where there was no
witten agreenment to preserve an issue for appeal, no express
acqui escence by the governnent, and no statenent by the district

j udge approving a conditional plea); Wse, 179 F. 3d at 187
(concluding that there was no conditional plea where district
court orally confirmed that the witten plea agreenent which
contained no reservation was the entire agreenent between the
parties).

Because Al ejandro Stevens pleaded guilty and failed to
preserve his right to appeal the district court’s denial of his
nmotion to suppress, we affirmhis conviction and sentence.

C. Raul Stevens’s Mtion to Suppress

Raul Stevens contends that the district court erred in
denying his notion to suppress evidence and statenents. First,
he deni es ever consenting to the search and contends that the

search is illegal on that basis. Second, he asserts that even if

he did consent, his statenent of consent was given pursuant to
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police questioning while he was in custody but before his Mranda
warnings were read to him He argues that because his Mranda
war ni ngs had not been read to himbefore he was asked for
consent, his statenent granting consent is inadm ssible. Third,
he asserts in the alternative that any consent was given while he
was illegally detained, and therefore his consent was not the
product of his free wll.

1. Consent to Search

Raul Stevens first denies consenting to the search of the
Dana house and urges that all physical evidence seized during the
warrantl ess search is therefore inadm ssible. The issue of
whet her a defendant consented to a search is a question of fact
to be determned by the totality of the circunstances. United

States v. Harrison, 918 F.2d 469, 473 (5th Cr. 1990). CQur

reviewis thus for clear error. 1d. “Were the judge bases a
finding of consent on the oral testinony at a suppression

hearing, the clearly erroneous standard is particularly strong
since the judge had the opportunity to observe the deneanor of

the wiwtnesses.” United States v. Solis, 299 F.3d 420, 436 (5th

Cir. 2002) (quoting United States v. Kelley, 981 F.2d 1464, 1470

(5th Gr. 1993)). A factual finding is clearly erroneous if,
al though there is evidence to support it, after view ng the
record we are “left with the definite and firmconviction that a

m st ake has been commtted.” United States v. U.S. Gypsum Co.,
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333 U. S. 364, 395 (1948).

The district court found that Raul Stevens voluntarily
consented to the search of his honme while on the front porch of
t he Dana house. Raul Stevens denies that he gave agents consent
to search his hone. He does not challenge the voluntariness of
hi s consent but rather disputes the fact of consent. Beyond his
own deni al of consent, the only evidence that he points to in
support of his argunent is the fact that he refused to sign a
consent form authorizing the search of his hone.

The district court did not clearly err in concluding that
Raul Stevens granted consent to search his hone. The district
court credited the testinony of Agents Mossman and Agent Centry.
Agent Mossman testified at the suppression hearing that he
requested consent from Raul Stevens while on the porch of the
home and that Raul Stevens verbally agreed to the request. Agent
Mossman further testified that he then asked Raul Stevens to sign
a consent form but Raul Stevens responded that he would not sign
a form Nevertheless, Raul Stevens repeated his verbal consent.
According to Agent Mossman’s testinony, Raul Stevens then used
hi s house key and opened the | ocked front door of the house.
After they entered the hone together, Raul Stevens assisted
officers in locating weapons in the office. They wal ked through
the hone to the back door, and Raul Stevens unl ocked the back

door so that officers could access the backyard. Finally, Agent
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Mossman testified that Raul Stevens used his keys again to open
the | ocked door of the backyard shed.

Agent Gentry, who drove Raul Stevens fromthe traffic stop
to the Dana house, provided testinony consistent wth that of
Agent Mossman. Agent Centry testified that he was on the front
porch of the house when Agent Mossnman requested consent and that
Raul Stevens gave consent to the search. Agent Gentry al so
testified that after being asked to sign a consent form Rau
Stevens replied, “[Y]ou can search the house, but |I’m not signing
anything.” Agent CGentry further testified that both the door to
the home and the backyard shed were | ocked and that Raul Stevens
produced the keys for each | ocked door and acconpani ed the agents
as they entered the hone.

Accordingly, the record shows that the district court did
not clearly err in concluding that Raul Stevens consented to the
search of his hone.

2. Adm ssibility of Statenents G anting Consent to Search

In Mranda v. Arizona, 384 U S. 436, 444 (1966), the Suprene

Court held that in order to preserve the Fifth Arendnent’s
privilege against self-incrimnation, |aw enforcenent officials
must informa suspect in custody of his right to remain silent,
that any statenent he nmakes may be used as evi dence agai nst him
and that he has a right to retain counsel or have counse

appointed for him Statenents obtained during a custodi al
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interrogation wthout the benefit of adequate warni ngs under

Mranda are generally inadm ssible. Mssouri v. Seibert, 542

U S. 600, 608 (2004). An individual is “in custody” for purposes
of Mranda “when placed under formal arrest or when a reasonabl e
person in the suspect's position would have understood the
situation to constitute a restraint on freedom of novenent of the
degree which the | aw associates with fornmal arrest.” United

States v. Bengivenga, 845 F.2d 593, 596 (5th G r. 1988) (en

banc) .

Raul Stevens urges that his right to receive Mranda
war ni ngs was triggered at the traffic stop when he was questi oned
by Agent Gentry. He argues that Deputy Silva detained him
pursuant to a pretextual traffic stop and that he was taken into
custody at the point that Deputy Silva “surrendered” himto Agent
Centry for questioning. He further argues that any statenent of
consent made at the Dana house is inadm ssible because it was
given while he was in custody and pursuant to questioning by
Agent Modssman, but wi thout the benefit of Mranda warnings. He
contends that because the statenent consenting to the search is
i nadm ssible, the illegal drugs and weapons di scovered during the
subsequent search of his honme and backyard shed are inadm ssible

as fruit of the poisonous tree.! The governnment responds that

. Raul Stevens’s argunent nentions in passing that he
cl ai mred ownership of the cocaine found in the bedroom before
being given his Mranda rights. However, he devel ops no argunent
for the exclusion of this statenent, and in particul ar, advances
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M randa warni ngs were not applicable at the traffic stop because

the traffic stop was legitimte and, under Berkener v. MCarty,

468 U. S. 420, 439-40 (1984), questioning a person at a routine
traffic stop is not “custodial interrogation” triggering the
right to Mranda warnings. The governnent further argues that
Raul Stevens consented to the search before he left the traffic
stop and was not “in custody” when he arrived at the Dana house
because he voluntarily left the traffic stop with Agent CGentry.
Because Raul Stevens raises his Mranda-based argunent for
the suppression of his statenent of consent for the first tinme on
appeal, we review for plain error. Under the plain error
standard of review, we nake three initial determ nations:
(1) whether the district court commtted error; (2) whether the
error is “clear and obvious”; and (3) whether the error affects

substantial rights. United States v. Avants, 278 F.3d 510, 514

(5th Gr. 2002) (citing United States v. O ano, 507 U S. 725, 732

(1993)). If these three conditions are satisfied, we have

di scretion to reverse the district court if we conclude that the
error “seriously affect[s] the fairness, integrity, or public
reputation of judicial proceedings.” dano, 507 U S at 732

(quoting United States v. Young, 470 U. S. 1, 15 (1985)); see also

no argunent that the adm ssion of the statenent affected his
substantial rights under the O ano franmework. |[|nadequately
briefed i ssues are deenmed abandoned. United States v. Charles,
469 F. 3d 402, 408 (5th Cr. 2006) (citing Dardar v. Lafourche
Realty Co., 985 F.2d 824, 831 (5th Cr. 1993)).
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Avants, 278 F.3d at 514.

Assum ng arguendo that Raul Stevens was “in custody” for
M randa purposes when he consented to the search, under the first
prong of plain-error review, we consider whether the court erred
by adm tting evidence seized pursuant to that consent. W
conclude that it did not.

The failure of officials to give Mranda warnings before
asking for consent does not prohibit the use of a defendant’s in-
custody statenents granting consent to a search. See United

States v. Garcia, 496 F.2d 670, 675 (5th Gr. 1974); see also

United States v. Dancy, 861 F.2d 77, 80 (5th Cr. 1988) (holding
that Mranda warnings are not required to validate in-custody
consent searches). A statenent granting “consent to a search
is neither testinonial nor conmunicative in the Fifth
Amendnent sense.” WAYNE R LAFAVE, JEROLD H. | SRAEL, & Nancy J. KNG,
CRIM NAL PROCEDURE § 3. 10 (4th ed. 2004). As we explained in
Garcia, a statenent of consent is properly scrutinized under the
Fourth Amendrent rather than the Fifth Amendnent 2
In a fifth amendnent cont ext a

defendant’s statenents, in and of thenselves,

present the potential constitutional evil.

For purposes of the fourth amendnent . . . it

is an unreasonable search that is to be
condemmed, not the use of the defendant’s

2 Raul Stevens does not argue that his consent was not
val id under a Fourth Amendnent voluntariness standard. Rather,
he narrowWy argues that his statenment of consent is inadm ssible
under the Fifth Amendnent because he had not received his Mranda
war ni ngs.

-22-



statenents proving consent to a search. A
search and sei zure produces real and physical
evidence, not self-incrimnating evidence.
Qur task under the fourth amendnent is to test
t he reasonabl eness of a search and exclude
evidence procured unreasonably. : :
Therefore, Mranda’'s ratio decidendi which was
enunci ated to strengthen the fifth amendnent’s
function in preserving the integrity of our
crimnal trials should not be superinposed
i pso facto to t he whol |y di fferent
considerations in fourth anendnent anal ysis.

496 F.2d at 675. (O her courts considering the question have
simlarly concluded that statenents of consent are not
testinmonial within the neaning of the Fifth Anendnent.?3

Further, the instant case is unlike United States v. G een,

272 F.3d 748, 752 (5th Cr. 2001), where we held that asking an

arrested defendant to disclose the |location of firearns and open

3 See, e.qg., United States v. MO ellan, 165 F. 3d 535,
544 (7th Gr. 1999) (“[A] request for consent to search is not an
interrogation within the neaning of Mranda because the giving of
such consent is not a self-incrimnating statenent.”) (internal
quotations omtted); United States v. M Curdy, 40 F. 3d 1111, 1118
(10th Cr. 1994) (“An officer's request to search a defendant's
aut onobi | e does not constitute interrogation invoking a
defendant's Mranda rights.”); People v. Thomas, 12 Cal. App. 3d
1102, 1110-11 (Cal. C. App. 1970) (“The fact that the search
leads to incrimnating evidence does not make the consent
testinonial.”); see also United States v. Payne, 119 F.3d 637,
643-44 (8th Cr. 1997) (“Mranda rights affect the integrity of
the truth finding process in a crimnal trial, but Fourth
Amendnent rights go to the right of privacy and to be |left al one.
As the purposes of the two protections are different, it would be
unreasonable to require M randa warnings before a request for
perm ssion to search. Instead, the fact that Mranda warni ngs
were not given wll sinply be a factor to consider under the
voluntariness test.” (internal citations omitted)); but see
Oegon v. WIllians, 432 P.2d 679, 683 (O. 1967) (“In effect, the
request to search is a request that defendant be a w tness
agai nst hinself which he is privileged to refuse under the Fifth
Amendnent . ") .
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cases containing those firearns after he had been given his

M randa warni ngs and had requested counsel was “custodi al
interrogation” resulting in testinonial acts inadm ssible under
the Mranda doctrine. |In this case, there were no such
testinonial acts, even where Raul Stevens produced the key to the
Dana house and unl ocked the door. The record shows that Rau

St evens gave verbal consent and unl ocked the door to the house in
response to Agent Mossman’s request to search the house. This is
unli ke the request in Geen to disclose the |ocation of firearns,
whi ch was a question likely to elicit an incrimnating response.
Id.

Accordi ngly, we conclude that the district court did not err
in admtting the evidence seized in the search of the Dana house
pursuant to Raul Stevens’s un-Mrandi zed statenent of consent.
Even if, arquendo, there was error, it was not “clear and
obvi ous.”

3. Consent Pursuant to an Illegal Detention

Finally, Raul Stevens asserts that even if he did consent to
the search, his consent was not voluntary if it was given
pursuant to an illegal detention. “Consent to search may, but
does not necessarily, dissipate the taint of a fourth anendnent

violation.” Chavez-Villarreal, 3 F.3d at 127. Raul Stevens

asserts in conclusory fashion that he was illegally detai ned and

that there were no intervening circunstances between his ill egal
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detention and his statenent of consent to renove the taint of the
illegal detention. The reasonableness of a traffic stop is a
conclusion of law, Harrison, 918 F.2d at 473, and because Rau
Stevens raised the legitimacy of the traffic stop bel ow, our

review i s de novo, Chavez-Villarreal, 3 F.3d at 126.

The reasonabl eness of traffic stops and investigative
detentions of notorists who are suspected of crimnal activity is

anal yzed under the framework established in Terry v. Chio, 392

US 1(1968). See United States v. Sharpe, 470 U S. 675, 682

(1985) (applying Terry analysis to stop of vehicles suspected of
transporting drugs); Harrison, 918 F.2d at 472 (applying Terry
analysis to night-tine stop of vehicle driving without |ights
after it was observed driving away fromrural airstrip where

ai rpl ane suspected of carrying illegal drugs had | anded); United

States v. Val adez, 267 F.3d 395, 397-98 (5th G r. 2001) (applying

Terry analysis to stop of vehicle for two suspected traffic
violations). Under Terry, we determ ne the reasonabl eness of an
i nvestigative stop by exam ning: (1) whether the officer’s action
of stopping the vehicle was justified at its inception, and (2)
whet her the officer’s actions were reasonably related in scope to
the circunstances that justified the stop. Terry, 392 U S at
19-20; Val adez, 267 F.3d at 398.

Raul Stevens raises two argunents for why his detention was
illegal. Raul Stevens first articulates that his detention was
unl awf ul because the initial traffic stop based on the ill egal
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| ane change was pretextual. But it is well established that
“[s]o long as a traffic law infraction that woul d have

objectively justified the stop had taken place, the fact that the

police officer may have nmade the stop for a reason other than the
occurrence of the traffic infraction is irrelevant for purposes

of the Fourth Anendnent.” Goodwin v. Johnson, 132 F.3d 162, 173

(5th Gr. 1998) (enphasis added) (citing Wiren v. United States,

517 U.S. 806 (1996)). The district court credited Agent Gentry’s
testi nony and concluded that the traffic stop was objectively
reasonabl e because Raul Stevens made an illegal |ane change. The
record supports this conclusion, and at oral argunent Rau

Stevens admtted that he did not dispute that he changed | anes
illegally. Therefore, his first argunent has no nerit.

Second, at oral argunent, Raul Stevens argued that his
detenti on becane unreasonable (and therefore illegal) under
Terry’'s second prong because the basis for the traffic stop was
the illegal |ane change but the subsequent actions of the
officers were not reasonably related to the illegal |ane change
justifying the stop. H s argunent, however, ignores the district
court’s conclusion that the stop was independently valid under
Terry because officers were aware of sufficient articul able facts
to forma reasonabl e suspicion that the Expedition was invol ved
in crimnal activity apart fromthe illegal |ane change. @G ving
a pretextual traffic violation as the reason for a stop does not

invalidate an otherwise justified stop. Cf. Harrison, 918 F. 2d
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at 472 (stopping vehicle for articul ated reasons of driving above
speed limt and without lights was not illegal where officer
i ndependent|ly had reasonabl e suspicion that vehicle was
trafficking drugs). Inportant to our decision is the fact that
Raul Stevens does not argue under Terry's first prong that
officers did not have reasonabl e suspicion to justify the stop
based on their surveillance of the Dana house and the neetings
bet ween Espi nosa, Al ejandro Stevens, and the informant. Even
nmore inportant is the fact that he does not argue under Terry’s
second prong that the subsequent actions of the officers exceeded
the scope of this independent justification for stopping the
vehicle. Inadequately briefed issues are deened abandoned.
Charles, 469 F.3d at 408 (citing Dardar, 985 F.2d at 831).

Concl udi ng that none of Raul Stevens’s argunents for
suppression is availing, we affirmthe district court’s denial of
his notion to suppress.

[11. | NEFFECTI VE ASSI STANCE OF COUNSEL

Raul Stevens clains, for the first tinme on appeal, that he
was denied his Sixth Amendnent right to effective assistance of
counsel at trial when his attorney failed to raise the violation
of his right to be given Mranda warni ngs during custodi al
interrogation. He also raises a nunber of other errors he
contends his attorney nade to support his argunent that his

attorney failed to achieve an objective standard of
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reasonabl eness under the standard set forth by Strickland v.

Washi ngton, 466 U. S. 668, 669 (1984).

As a general rule, we do not review Sixth Amendnent cl ains
of ineffective assistance of counsel on direct appeal unless they

were adequately raised in the trial court. United States v.

G bson, 55 F.3d 173, 179 (5th Gr. 1995). Because the tria

court is the proper place to develop the record necessary for the
resolution of ineffective assistance of counsel clains, only in
“rare cases where the record allows] us to evaluate fairly the

merits of the claim will this court resolve ineffective

assi stance issues on direct appeal. United States v. Palner, 122
F.3d 215, 221 (5th Gr. 1997).

Raul Stevens concedes he did not raise his ineffective
assi stance of counsel claimat trial. Nevertheless, he urges
that this is one of those “rare cases” where the record allows us
to evaluate the nerits of his claim W disagree. Were a claim
of ineffective assistance of counsel has not been raised bel ow,
the exception to our general rule of non-reviewis typically
satisfied only where the actual claimwas raised and devel oped in

a post-trial notion to the district court. Conpare G bson, 55

F.3d at 179 (granting an exception to the general rule of non-
review on direct appeal because the defendant’s post-trial
motions in the district court raised allegations of trial

counsel’s deficiencies), with United States v. Wallace, 32 F.3d

921, 930 (5th Cr. 1994) (dismssing ineffective assistance of
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counsel claimon direct appeal even where the claimwas nentioned
at trial because the record was not sufficiently devel oped), and

United States v. Gonzalez, 436 F.3d 560, 581 (5th G r. 2006)

(dism ssing ineffective assistance of counsel claimon direct
appeal even where record showed counsel’s failure to object
because actual claimhad not been raised and devel oped bel ow).
In this case, the record is not sufficiently devel oped with
respect to Raul Stevens’s ineffective assistance of counsel claim
to justify an exception to our general rule of non-review
Accordingly, we deny relief on Raul Stevens’'s present ineffective
assi stance of counsel claimw thout prejudice to his right to
pursue the claimin collateral review
| V. SENTENCI NG

The district court inposed enhancenents to Raul Stevens’s
sentence for obstruction of justice, his role in the offense, and
for coomtting the offense while on supervised release. Relying

on United States v. Booker, 543 U S. 220 (2005), Raul Stevens

objected to these enhancenents bel ow and now re-urges that the
district court violated the Sixth Amendnent by enhancing his
sentence based on facts not found by the jury beyond a reasonabl e
doubt .

Booker error occurs when the sentencing judge bound by
mandatory United States Sentencing Cuidelines (“Cuidelines”)

i ncreases the defendant’s sentencing range based on facts not
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found by the jury or admtted by the defendant. United States v.

Mares, 402 F.3d 511, 518 (5th Cr. 2005), cert. denied, 126 S.

Ct. 43 (2005). But under Booker, “with the mandatory use of the
CGuidelines excised, . . . [t]he sentencing judge is entitled to
find by a preponderance of the evidence all the facts relevant to
the determ nation of a Quideline[s] sentencing range.” |d. at
519. Raul Stevens was sentenced under the post-Booker advisory
Cui delines system and the record indicates that the district
judge was aware of the CGuidelines’ advisory nature. There was
therefore no Booker error in Raul Stevens’s sentencing.
V. CONCLUSI ON
For the foregoing reasons, Alejandro Stevens’'s and Rau

St evens’s convi ctions and sentences are AFFI RVED
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