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BENAVI DES, Circuit Judge:

Mar cus Brown (“Brown”) all eges that whil e he was i ncarcer at ed,
Correctional O ficer Fred Lippard (“Lippard’) used excessive
physi cal force against him He brings this 42 U S.C. 8§ 1983 claim
for conpensatory and punitive damages, arguing that Lippard
violated his Eighth Amendnent right to be free from cruel and
unusual punishnment. Brown previously prevailed on this claimand
was awarded damages in a jury trial, but the district court set

aside that judgnent because Brown had not exhausted his



admnistrative renedies. Having exhausted his admnistrative
remedi es, Brown renewed this claim

Li ppard noved for summary judgnent, arguing that he was
entitled to qualified imunity, but the notion was denied. He now
appeal s, arguing that Brown never showed anything nore than a de
mnims injury, and thereby cannot overcone his qualified inmmunity
protection. W disagree and AFFIRMthe district court’s denial of
summary judgnent.

| . FACTS

Brown al | eges that on Septenber 12, 1998, Lippard cane to his
cell under the pretense of escorting himto recreation. As Brown
exited his cell, Lippard grabbed his armand told him “You don’t
lead nme, | lead you.” A brief exchange ensued in which Lippard
indicated Brown’s recreation privileges were denied. Br own,
believing Lippard was set on harassing him asked to speak with a
superior officer and sat down to wait for one to arrive.

As Brown sat knelt on one knee, Lippard allegedly struck him
several tinmes in his back, head and shoul ders. Lippard also tried
to ratchet his arns—at that poi nt handcuffed behi nd hi mup and over
his head. Lippard issued Brown citations for «creating a
di sturbance and refusing an order. Both citations were eventually
di sm ssed.

After the attack, Brown went immediately to a physician and

conpl ai ned of knee, hand and shoul der pain. The nurse noted one-



centineter abrasions on both his left knee and | eft shoul der, pain
in his right knee, and tenderness around his left thunb. Br own
al so alleges that the attack exacerbated his prior back probl ens
and contributed to chronic tendinitis. Lippardintroduced evidence
fromDr. denda Adans concl uding that Brown’s injuries were m nor
since there were “no fractures, sprains, |acerations, or bleeding.”

1. DI SCUSSI ON

On summary judgnent and appeal, Lippard argues that Brown’s
injuries are not severe enough to support an excessive force claim
This Court has never directly held that injuries nust reach beyond
sone arbitrary threshold to satisfy an excessive force claim?! as
Li ppard assunes. Nonetheless, Brown’s injuries satisfy any such
st andar d.

I n eval uati ng excessive force clains, courts may | ook to the
seriousness of the injury to determ ne “whether the use of force

coul d plausibly have been thought necessary, or instead evinced

! The Suprene Court in Hudson was concerned with a de mnims
use of force showing, not a de mnims injury. Nonetheless, this
Circuit has on occasion referred to de mnims injuries, although
only with the caveat that when the force is “repugnant to the
consci ence of mankind” the gravity of the injury may be irrel evant.
See CGonez v. Chandler, 163 F.3d 921, 924 n.4 (1999) (“It may al so
be arguabl e that Siglar | eaves open the possibility that a physi cal
infjury which is only de mnims nmy nevertheless suffice for
pur poses of the Eighth Anendnent . . . if the force used is of the
ki nd “repugnant to the consci ence of manking.”); see also Siglar v.
H ghtower, 112 F.3d 191, 193 (1997). Wiile beating a nman on the
ground who is handcuffed very well mght satisfy a “repugnant to
the conscience test,” we voice no opinion on the anbiguities left
after Gonmez and Siglar, since there was nore than a de mnims
injury here.



such wantonness with respect to the unjustified infliction of harm
as is tantanount to a knowing willingness that it occur.” Witley
v. Albers, 475 U S. 312, 321 (1986). This Crcuit has found an
injury insufficient to support an excessive force clai mwhere there
is no physical injury, see, e.g., Harper v. Showers, 174 F.3d 716,
719 (5th Gr. 1999), or where it is extrenely mnor. See Siglar v.
H ghtower, 112 F.3d 191 (5th Gr. 1997) (bruise caused by having
ear twsted considered de mnims). The attack and injuries
descri bed by Brown cannot be |likened to a tw sted ear.

A nore anal ogous case is Gonez v. Chandler. 163 F.3d 921 (5th
Cr. 1999). After being knocked down and punched repeatedly, the
prisoner suffered “cuts, scrapes, contusions to the face, head, and
body.” 1d. at 922. Not only are the injuries sustained here nore
akin to those in Gonez, but the alleged attack was simlarly not
“applied in a good-faith effort to maintain or restore discipline,
[rather] maliciously and sadistically to cause harm” Id. at 923.

Li ppard repeatedly attenpts to mnimze Brown' s injuries as
requiring “no nore than swabbing with Betadine.” But the Suprene
Court has “put to rest a seriously msguided view that pain
inflicted by an excessive use of force is actionable under the
Ei ght h Amrendnent only when coupled with ‘significant injury,’ e.g.,
injury that requires nedical attention or | eaves pernmanent marks.”
ld. at 13 (Bl acknmun, J., concurring). Wile this particular injury

did require nedical attention, Lippard apparently prefers a pre-
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Hudson standard requiring the conplainant to receive serious

medi cal attention. There is no basis for that position.

Li ppard raises two further points that nerit attention.
First, he clains that this case is distinguishable fromGonez since
his sunmary judgnent notion was supported by a non-treating
physician’s affidavit concluding that the injuries were de mnims
and not the result of excessive force. The physician nade this
conclusion after reviewng the sanme nedical records before us.
Wiile that affidavit is certainly sone evidence that Brown’s
injuries are not as severe as he clains, it does not support the

| egal conclusion that the undisputed injuries were de mnims.

Second, Lippard asserts that there was no evi dence properly
before the district court that his actions were in bad faith, and
therefore that Brown did not overcone the immunity shield. The
evidence that Lippard was acting in bad faith cane from both a
fellow officer and an inmate who described Brown’s behavior as
cooperative and unthreatening. But Lippard conplains that such
evidence was not in the record on summary judgnent, but fromthe
prior action dismssed for failure to exhaust renedies, and the

judge m stakenly took judicial notice of it.

Li ppard’ s argunent is off point. The district judge did not
have to credit the testinony of the officer and inmate “for the
truth asserted.” Taylor v. Charter Med. Corp., 162 F.3d 827, 830

(5th Cr. 1998). The judge only had to notice that such testinony
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exi sted, because the testinony’ s very existence raises an i ssue of
fact sufficient to overcone sunmary judgnent. Especially here,
where Lippard does not so much as allege that his actions were in
response to Brown’ s m sbehavi or. Because the testinony’s exi stence
was “not subject to reasonable dispute” and “capable of accurate
and ready determ nation,” FED. R EviD. 201(b), it was not inproper

to take judicial notice of it.

[11. CONCLUSI ON

The district court’s denial of Lippard s notion for summary
judgnent is AFFIRVED, and we REMAND the case for further

pr oceedi ngs.



