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EDI TH H JONES, Chief Judge:

| nmat e Longoria, who was stabbed by fellow i nmates for
being a “snitch,” sued various Texas prison officials for
constitutional and state-law violations arising fromthe attack.
In this interlocutory appeal fromdenial of Defendants’ notion for

summary judgnent based on qualified imunity, we REVERSE | N PART

AND DI SM SS | N PART. The district court erredin failing to assess



the degree of participation of each prison official individually,
and nost of them —Oficers Farr, d ass, Peacock, Rogers, Stafford
and Staggs —were entitled to qualified imunity, as a matter of
I aw.
| . BACKGROUND

W recite the facts as depicted in appropriate sunmmary
j udgnent evi dence.

After mdnight on May 27, 2000, Appellee Adam Longori a,
a prisoner at the Texas Departnent of Crimnal Justice’'s (“TDCJ")
Telford Unit, was stabbed twenty-eight tinmes by fellow inmates
Davi d Peral ez and George White.! Due to their suspected nmenbership
in the Texas Syndicate (“TS’) prison gang, Longoria, Peralez, and
White were housed near one another in a | ockdown unit (or “pod”)
because of recent hostilities that had broken out between the TS
and a rival gang.

After inspecting the toilet and shower area for weapons,
O ficers Farr and Staggs strip-searched inmates Peral ez and Wite
and took themto the third-tier shower area. Shortly thereafter,
O ficer Rogers renpoved Longoria fromhis cell in order to escort
him to a routine |ockdown interview Longoria clains he told

Rogers that Peralez and White were in the showers and wanted to

Longoria conpleted his termat Telford and was rel eased.
He has subsequently reoffended and is now i ncarcerated at the
TDCJ)'s McConnell facility in Beeville, Texas. All events
relevant to this appeal occurred during his incarceration at
Tel f ord.



kill him Rogers allegedly assured Longoria that if anything
happened he woul d be protected. Oficer Rogers then handcuffed him
and renoved himfromthe cell.

As Longoria and O ficer Rogers wal ked al ong the corri dor,
Peral ez and White energed fromthe showers arnmed with shanks and
began running toward them Longoria fled. Al t hough unar ned, 2
Rogers initially attenpted to stand between Longoria and his
attackers, but was pushed asi de as they chased Longoria. Oficers
Farr and Staggs, who were inspecting Peralez’s and Wite's cells
for contraband, heard t he commoti on, were approached and t hreat ened
by Wiite, and ran away to al ert other guards and obtai n weapons and
tear gas.

Peral ez and Wi te chased Longoria through the now seal ed
pod, ® tackled him and began stabbing himin the chest and neck
Longoria finally broke free and fled to the first-fl oor common area
where he collapsed and was net by arriving officers. He was
seriously injured.

Longoria was likely targeted by the TS because he had
becone a jail house informant. On several occasions in the nonths

preceding the attack, Longoria had ©provided gang-related

2@ui del i nes pronmul gated by the TDCJ at the tine prohibited
of ficers assigned to | ockdown duty from carryi ng weapons.

3In case of a disturbance in the pod, the picket officer is
instructed to seal the unit.



information during neetings with investigators fromthe Security
Threat Group (“STG') and the Internal Affairs Division (“l AD").

Maj or Hudson* i nstructed STG O ficer Johnson to i nterview
Longoria on two occasi ons, March 15 and March 22, 2000, concerni ng
an attack on another gang nenber ordered by the TS Longori a
admtted that he had been a TS prospect since his arrival at
Tel ford, but he no |l onger desired to be associated with the gang.
Longori a did not express any fear for his safety or request alife-
endanger nent i nvestigation during these interviews, but didrequest
to be renoved from | ockdown because he was no |longer affiliated
with the TS. O ficer Johnson, however, had obtained information
fromthe prison admnistration that Longoria had been a TS | eader
at the Wllacy Unit and had a history of manipul ative and “slick”
behavi or. Based on Oficer Johnson’s reports, My or Hudson
di scount ed much of Longoria s information and, because he was a TS
menber, kept himon | ockdown st atus.

A few weeks later, Longoria again contacted prison
officials and offered i nformati on about the nmurder of a TS nmenber.
After briefing Oficer Scott and |AD Oficer Stafford, Longoria
again requested to be renoved from | ockdown, stating that he was
not a TS nenber and felt that his |ife woul d be endangered if ot her

inmates were to learn that he was neeting with prison officials.

‘At the time of the events pertinent to this appeal, David
Hudson was a major at the Telford Unit, a position that he held
since March 2000. On June 1, 2000, he was pronpted to assistant
war den.



Maj or Hudson was then infornmed of the neeting by Oficer Scott but
deci ded to take no action to rehouse Longori a.

In the days followng his neeting with Scott and
Stafford, Longoria had nade several additional witten requests to
be renoved froml ockdown. In neither of his letters dated April 2
and May 22° did Longoria express any concern for his safety.

Longoria clains, however, that he sent at least two
additional letters sonetine in early May to Mjor Hudson and
Oficers Scott and Johnson in which he made |ife-endangernent
clains and stated that TS nenbers knew of his neeting wwth Oficers
Scott and Stafford and had ordered a revenge “hit” on him Mjor
Hudson attested that neither of these letters were found in
Longoria' s casefile, nor could Hudson confirm that any prison
officials received these letters.

On May 26, 2000 — the day of the attack — Longoria
approached Sergeant Vann in the pod’s common area and i nforned her
that the TS was planning to murder him Longoria requested a life-
endanger nent investigation, inmmediate renoval from | ockdown, and
reassi gnnment to protective housing. In response to Longoria's
assertions, Vann tel ephoned STG O ficer Johnson, who at the tinme of
the call was processing a large group of newy arrived innates.

Johnson halted her intake interviews and told Vann that she woul d

SAl t hough Longoria clains he did not wite the May 22
letter, it appears to bear his signature and handwiting, and it
deni es he had any problens with TS nenbers.
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contact O ficer dass, a nenber of the Inmate C assification
Commttee, to nmake a determ nation concerning the validity of
Longoria' s |ife-endangernent claim

O ficer Johnson then consulted with Oficer dass, who
recommended that since Longoria notified Sergeant Vann of his
clains, it was ultimately Vann’s responsibility toinitiate alife-
endanger nent investigation. Followng dass’s instructions,
Johnson told Vann to initiate an investigation if Vann determ ned
that one was necessary. Johnson then passed the telephone to
O ficer dass, who infornmed Vann to proceed with an investigation
if Longoria had a legitimate claim d ass further explained to
Vann that, because neither dass nor Johnson was authorized to
reassi gn Longoria to a newcell, Vann needed to contact Major G ay.
After unsuccessful attenpts to |l ocate Major Gray, Vann notified the
ranki ng security officer on duty, Captain Langley, of Longoria’'s
claim and explained that Longoria was a TS nenber currently
relegated to | ockdown status. Because of the m niml exposure to
ot her inmates that Longoria would have on | ockdown status, Langl ey
determ ned that imredi ate housing reassi gnnent was not necessary
and that a I|ife-endangernent investigation should be undertaken
prior to any change in Longoria's assignnent. Early the next

nmorni ng, the attack occurred.



Longori a brought suit under 42 U S.C. 8§ 1983 agai nst the
State of Texas, TDCJ,® Maj or Hudson, Oficers Farr, d ass, Johnson,
Peacock,’ Rogers, Stafford, and Staggs. Narrow ng Longoria’s
clains to those of failure to protect and state-created danger, the
district court deni ed Def endants’ notion for sunmmary judgnent based
on qualified imunity. Al of the officers have appeal ed.

1. DI SCUSSI ON

Governnent officials perform ng discretionary functions
are entitled to qualified imunity fromcivil liability to the
extent that “their conduct does not violate clearly established
statutory or constitutional rights of which a reasonabl e person

woul d have known.” Harlow v. Fitzgerald, 457 U. S. 800, 818,

102 S. . 2727, 2738 (1982). For qualified immunity purposes
“[t]he contours of the right nust be sufficiently clear that a
reasonabl e of ficial woul d understand that what he i s doi ng viol ates

that right.” Johnson v. Johnson, 385 F.3d 503, 524 (5th G r. 2004)

(quoting Anderson v. Creighton, 483 U S. 635, 640, 107 S. C. 3034,

3039 (1987)).
It is well established that prison officials have a

constitutional duty to protect prisoners fromviol ence at the hands

’Def endants State of Texas and TDCJ were subsequently
dismssed fromthis lawsuit for |ack of subject matter
jurisdiction pursuant to the El eventh Anmendnent.

‘Longoria now admts that Defendant Peacock was fallaciously
named as a party and is not involved in any of the events that
precipitated this lawsuit. The parties agree that Oficer
Peacock was not on duty at the tinme of the assault.
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of their fellowinnates. See Farner v. Brennan, 511 U. S. 825, 832-

33, 114 S. C. 1970, 1976-77 (1994).8 Under Farner, an innmate
“must show that he is incarcerated under conditions posing a
substantial risk of serious harni and that prison officials were
deliberately indifferent to an inmate’ s safety. |1d. at 834, 114 S.
. at 1977. An official acts with the requisite deliberate
indifference if he is aware of an “excessive risk to
inmate...safety” and disregards that risk. 1d. at 837, 114 S. C

at 1979. In this context, an officer’s awareness of the risk is
eval uated subjectively. “[T]he official nust both be aware of
facts from which the inference could be drawn that a substantia

ri sk of serious harmexists” and nust in fact al so have drawn t he

i nference. | d. No liability exists, however, if an officia

8Longoria al so argues that his rights were violated under a
st ate-creat ed-danger theory. This circuit has never sustained a
§ 1983 claim predi cated upon the state-created danger theory, and
we decline to do so today. See, e.q9., Rios v. Gty of Del R o
Tex., 444 F.3d 417, 422-23 (5th Cr. 2006); Mdendon v. Gty of
Col unbia, 305 F.3d 314, 329-33 (5th Cr. 2002) (en banc), cert.
denied, 537 U. S. 1232, 123 S. C. 1355 (2003); Leffall v. Dallas
| ndep. Sch. Dist., 28 F.3d 521, 530-32 (5th Gr. 1994).
Moreover, the district court’s intimation that our decision in
Scanlan v. Texas A&M Univ., 343 F.3d 533 (5th Cr. 2003),
provi des a potential basis for Longoria' s novel state-created-
danger clains is incorrect. Since Scanlan, we have explicitly
rejected this theory of liability. See R os, 444 F.3d at 422-23;
Beltran v. Gty of EI Paso, 367 F.3d 299, 307 (5th Cr. 2004);
Rivera v. Houston Indep. Sch. Dist., 349 F.3d 244, 249 (5th Cr.
2003). Because Longoria was in state custody, Longoria’s claim
is fully subsunmed by the Eighth Arendnent. The district court
therefore erred in denying sunmary judgnment under the state-
cr eat ed- danger.




reasonably responded to a known substantial risk, “even if the harm
was ultimately not averted.” [|d. at 844, 114 S. . at 1983.

The district court predicated its denial of sunmary
j udgnent on the existence of disputed material facts, includingthe
authenticity of the May 22 letter, the anount of notice given by
Longoria to the responsible prison officials, their responses to
this notice, and the events on the norning of the attack. Because
the standard outlined by Farner requires an evaluation of both
subj ective knowl edge and obj ecti ve reasonabl eness, the court erred
in using these factual disputes as a blanket justification for
denial of summary judgnent to the defendants as a class, wthout
further considering their individual roles in the disputed
i ncidents. When, as here, the district court does not explain with
sufficient particularity the factual basis justifying a denial of
qualified imunity, an appellate court nust exam ne the record, and
it beconmes our task to determ ne whether, when viewing the facts in
the light nost favorable to Longoria, each defendant was entitled

to qualified immunity. Johnson v. Jones, 515 U S. 304, 319, 115

S. . 2151, 2159 (1995); Beltran v. Gty of El Paso, 367 F.3d 299,

302 (5th Gir. 2004).
A O ficers Farr, Staggs, and Rogers

Longoria asserts that pod officers Farr, Staggs, and
Rogers were either deliberately indifferent to his safety or

actually participated in or aided Peralez and Wiite in the attack.



First, other than the nere assertion itself, Longoria offers
absol utely no evidence to suggest that these officers conspired in
any way with TS nenbers in planning Longoria's stabbing. W

accordingly disregard this aspect of his claim See Behrens v.

Pelletier, 516 U S. 299, 304, 116 S. Ct. 834, 838 (1996) (“nebul ous
t heori es of conspiracy” cannot sustain sunmary judgnent) (internal

quotation marks omtted); Warfield v. Byron, 436 F. 3d 551, 557 (5th

Cr. 2006) (“conclusory allegations” or “unsubst anti at ed
assertions” do not create a fact issue on summary judgnent)
(citation omtted).

Next, Longoria argues that because Farr, Staggs and
Rogers were present in the pod at the inception of the attack,
their failure to intervene abdicated their duty to protect himand
anounted to deliberate indifference. Pursuant to Texas Depart nent
of Crimnal Justice policy at the tinme of the incident, officers
tasked with escorting | ockdown-status inmates to and from their
cells do not carry weapons.® Instead, in the event of an arned

attack between inmates, officers are instructed, first, to insure

The officers did, however, violate a directive dated August
19, 1999, from Maj or Powell which required that no nore than two
i nmates be renoved fromtheir cells at one tine during | ockdown.
Devi ation from policy alone mght support a negligence claim but
is insufficient by itself to support an argunent for deliberate
indifference with respect to Farr, Staggs, and Rogers.
I rrespective of the | ockdown policy, escorting an i nmate out of
| ockdown while other inmates, who were strip-searched and are
showering in an area that al so had been searched, is not itself
unr easonabl e.
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their own safety by |eaving the pod and, second, to obtain arned
rei nf orcenents.

Longoria in effect asks this court to fashion a new
Ei ghth Amendnent rule that would require unarned prison guards to
physically intervene in altercations between arned i nmates or risk
bei ng found deliberately indifferent. Although we have previously
held that an officer’s failure to take reasonable neasures to
protect a suspect from excessive force can give rise to 8 1983

liability, see Hale v. Townley, 45 F.3d 914, 919 (5th Cr. 1995);

Harris v. Chanclor, 537 F.2d 203, 205-06 (5th Gr. 1976), no rule

of constitutional |aw requires unarned officials to endanger their
own safety in order to protect a prison inmate threatened wth
physi cal violence. The officers violated no “clearly established”
law by failing to intervene whil e unarned.

Finally, there is no evidence that Farr, Staggs, or
Rogers were aware of Longoria’s activities as an informant, that he
had previously requested to be renoved from | ockdown, or that he
had made a |ife-endangernent claimto Oficer Vann on the evening
before the attack. Oficer Rogers thus did not act unreasonably
when he escorted an unwi |l ling Longoria fromhis cell while Longoria
was warning that the inmates in the shower wanted to kill him
Because neither Farr, Staggs, nor Rogers had any know edge of a
substantial threat to Longoria s safety, as a matter of |aw they

did not act with deliberate indifference. The district court
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therefore erred in denying these officers summary judgnent based on
qualified i munity.
B. Oficer dass

Longori a asserts that Oficer 3 ass acted with deliberate
indifference to his safety because she failed to take any steps to
protect hi mafter she was nade aware of his |ife-endangernent claim
by Oficers Johnson and Vann. But he offers no evidence that
O ficer dass had any know edge of his conmmunications with prison
officials or his asserted fears of attack prior to May 26, 2000.
Even assum ng that O ficer 3 ass did have know edge of his history
as an informant, there is no Ei ghth Anmendnent vi ol ati on because the
undi sputed facts denonstrate that she responded reasonably to the
i fe-endangernent referral fromOficers Johnson and Vann. O ficer
d ass was not authorized to order an i medi at e housi ng r eassi gnnent
for Longoria and informed O ficer Vann that, if appropriate, Vann
shoul d contact an officer authorized to do so. W have previously
held that responding to an inmate’s conplaints “by referring the
matter for further investigation” or taking other appropriate
admnistrative action fulfills an official’s protective duties
under the Ei ghth Anendnent. Johnson, 385 F.3d at 526. O ficer
d ass’ s conduct thus did not violate clearly established | aw at the
time of the attack and entitled her to qualified i munity.

C. Oficer Stafford

12



Simlar to the clains he nmakes against Oficer d ass,
Longori a asserts that Oficer Stafford fail ed to adequately protect
himfromattack by Peral ez and Wiite and di sregarded a substanti al
risk to his safety. Longoria’ s only contacts with Stafford
occurred several nonths before the attack, when he sent information
regarding the Ramrez nurder to Oficers Scott and Stafford on an
| 60 reporting formand later net wwth him There is no evidence
that Stafford was aware of the |ife-endangernent clains nor has
Longoria shown that Stafford knew that TS nenbers had | earned of
their neeting. The nere fact that Stafford knew Longoria was
operating as an informant is insufficient to prove that Stafford
had knowl edge of a substantial risk to Longoria s safety by the TS.

See Adanes v. Perez, 331 F.3d 508, 514 (5th Gr. 2003) (stating

under virtually identical circunstances that an officer to whoman
informant divulges information is entitled to qualified immunity
unless it can be shown that the officer knew that the inmate’s
status as an informant had been revealed). Longoria’s deliberate
i ndi fference clai magainst Stafford thus fails because there is no
i ndication that Stafford s conduct was unreasonable. The district
court erred in denying qualified immunity to Oficer Stafford.
D. Maj or Hudson and O ficer Johnson

Both Major Hudson and Oficer Johnson were aware of
Longoria' s activities as an informant from the inception of the

period pertinent tothis lawsuit. Although Longoria never provided

13



information regarding the TS directly to Hudson, Hudson was
informed by Oficers Johnson and Scott that Longoria was an
i nformant suppl yi ng i nformati on about “hits” involving TS nenbers. °
Additionally, Hudson instructed Oficer Johnson to conduct
interviews with Longoria on March 15 and March 22, 2000. Johnson
clains that Longoria did not request a |ife-endangernent
investigation at either of these neetings and that she had no
know edge that Longoria was schedul ed for another interviewon the
day of the stabbing. Neither Hudson nor Johnson could confirmthat
they received or reviewed the various letters Longoria clains to
have witten in which he requested a |ife-endangernent
investigation in the weeks prior to the attack. Maj or Hudson
testified that he had no know edge of Longoria’s May 26 life-
endanger nent request.

Whet her a prison official had know edge of a substanti al
risk to inmate safety is a question of fact over which this court

| acks jurisdiction. See Farner, 511 U S. at 842, 114 S. C. 1981;

Smth v. Brenoettsy, 158 F.3d 908, 912 (5th Gr. 1998). As the

°Cn one occasion, while conducting rounds, Mjor Hudson
admts that he could have possibly spoken with Longoria regarding
the alleged | ocation of weapons stashed in the prison. Longoria,
in contrast, testified regarding the sane brief neeting: “so, |’'m
sitting on top of ny bunk |ooking at the Warden — | nean, the
Maj or — excuse ne. And | was telling him-1 was — | was maki ng
sign |l anguage that | need to talk to himand | kept on telling
himthey are going to kill me in sign |anguage. And he | ooked at
me and, he said, ‘Okay.’” Well, when he left, | never heard from
him” Apart fromthis disputed incident Hudson never nmet with
Longoria or interviewed him
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district court observed in its order denying sunmmary judgnent,
material issues of fact exist with respect to the authenticity of
Longori a’ s correspondence and the anount of notice he provided to
prison officials in the weeks before the attack. I f Hudson and
Johnson had indeed received repeated warnings from Longori a,
including the currently unauthenticated letter in which Longoria
details the TS plot to kill him and his fear of renmaining in
| ockdown with his putative nurderers, they m ght have been aware of
facts from which inferences suggesting deliberate indifference
could be drawn. Consequently, we have no jurisdiction to address
this issue on interlocutory appeal. See Smth, 158 F.3d at 912-13
(dismssing interlocutory appeal for lack of jurisdiction when
material fact issues existed regardi ng whether the existence and
contents of certain letters put prison officials on notice of a
substantial risk to inmate safety).
[11. CONCLUSI ON

For the foregoing reasons, we REVERSE the district
court’s denial of summary judgnment on qualified immunity grounds
wth respect to Oficers Farr, 3 ass, Peacock, Rogers, Stafford and
Staggs, and dism ss the appeal with respect to M or Hudson and
O ficer Johnson for lack of jurisdiction.

REVERSED | N PART; DI SM SSED | N PART.
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