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PATRICK E. H Gd NBOTHAM Circuit Judge:

Adrian Farias is correct that there is a msstatenent in our
opi nion, but that m sstatenent is of no nonent. W stated that
“the indictment charged, and the jury found Adrian guilty of, 8§
841(b)(1)(A), not 8 841 in general, triggering the ten-year
mnimum” but nore precisely put, the indictnent alleged a

conspiracy under 8 846 to violate 8 841(a),! listing as an overt

! Under § 846, “[a]ny person who attenpts or conspires to commit any
of fense defined in this subchapter [including § 841] shall be subject to the sanme
penalties as those prescribed for the of fense, the conmi ssion of which was the
obj ect of the attenpt or conspiracy.”



act involvenent with the quantities and types of drugs yielding a
ten-year mni numunder 8§ 841(b)(1)(A).? It remains that the judge
had no discretion to “choose” a mandatory m ni mnum because the jury
found Adrian responsible for an anmount of drugs yielding the ten-
year m ni mumunder 8 841(b)(1)(A), the critical fact. There is no
Booker probl em because the indictnent alleged it and the jury, not
a judge, found it to be so with a sound i nstruction upon reasonabl e
doubt .

Adrian argues that a drug quantity and type are not el enents
of the offense of 8 841(a), or conspiracy to commt the offense of
§ 841(a), under United States v. Becerra.® And so, the argunent
must go, the jury’ s quantity and type finding here was gratuitous,
hence t he judge shoul d have found the rel evant quantity and anount,
and post-Booker he had discretion which of two quantities to use
(pur e net hanphet am ne or net hanphetam ne m xture), each yielding a

different mandatory mininmum# But this argunent turns Booker on

2 There i s one exception. The first line of the quantities and types |ists

“ Anphet am ne” w thout a quantity, and “ Anphet am ne” doesn’t appear in §
841(b)(1)(A). Adrian mght, but doesn't, argue that he | acked notice of the ten-
year mnimm because of this. But that argunent would fail because the

indictment also listed an anount of nethanphetam ne yielding the ten-year
m ni rum an anount the jury found. Likew se, the addition of “Anphetam ne” does
not violate Booker’s requirenent that facts increasing the sentence be all eged
in the indictnment because the operative fact here - a certain quantity of
net hanphet am ne - was al |l eged.

3 155 F.3d 740 (5th Gr. 1998).

4 Again, however, this argunent confuses the mandatory nininmums and the
Gui del i nes. Al though post-Booker judges have discretion to sentence outside of
the Guidelines range, nothing in Booker suggests that they have discretion to
sel ect the statutory mandatory m ni mum whi ch appears in the text of the crimnal
statute itself and not in the Guidelines. Booker was about the Cuidelines, not
substantive crimnal |aw



its head by giving a critical fact question to the judge, not the
jury. I ndeed, nultiple courts have upheld nmandatory-m ni num
sentences, includinginconspiracy cases, agai nst Booker chal | enges
on the basis that juries found the required anount and type under
8§ 841(b).®> A quantity and anpbunt finding in nmandatory m ni mum
cases may have been “gratuitous” before Booker, but now it solves
the Si xth Anmendnent problem to the extent Becerra hol ds ot herw se,
Booker abrogates it.®

PETI TI ON DEN ED.

> See, e.g., United States v. Payton, 405 F.3d 1168, 1172-73 (10th Gr.
2005) (upholding & 841(b) mandatory m ni mum agai nst Booker challenge because
defendant plead guilty to &8 846 for conspiring to violate 8§ 841(a) with facts
yi el ding mandatory mnimun); United States v. Vieth, 397 F.3d 615, 620 (8th Cr.
2005) (sane); see also United States v. Sepul veda- Rodri guez, 2005 W. 3420112, at
*1 (5th Cir. 2005) (unpublished) (upholding application of a § 841(b)(1)(A)
m ni nrum agai nst a Booker challenge, noting that the defendant provided no
authority that Booker affected the m ninmuns).

6 See United States v. Ching Tang Lo, 447 F.3d 1212, 1234 & n.15 (9th Gr.

2006) (rejecting argunent that Booker affects mandatory m ni muns and construi ng
mninmunms to require that quantity and type be alleged in indictnent).
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