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A jury convicted def endants, brothers Jorge and Adri an Fari as,
of conspiracy to manufacture and distribute illegal drugs. On
appeal, Jorge argues that a prior plea agreenent should have
precluded his prosecution. Jorge and Adrian both argue
insufficient evidence and inproper sentencing. W AFFIRM the
convi ctions and sentences.

I

On Septenber 18, 2002, Jorge Farias drove an associ ate naned

Nadi m Saf dar and two other nmen to Lewisville, Texas to collect a

drug debt. Wiile Safdar tried to collect fromthe custoner inside



the custoner’s house, Jorge and the other nmen, waiting outside in
the car, blew the horn and yelled. \When Safdar returned to the
car, Lewsville police officers arrived, responding to a call that
people were hollering in the street. Noticing that the car was
parked the wong way and the snell of burning marijuana, the
officers asked the nen to exit the car while they searched it.

The officers saw, on the floorboard of the driver’s side
where Jorge had been sitting, a pair of brown gloves with the open
ends back-t o-back. Picking up the gloves, they found a sem -
automati c pistol hidden inside. They arrested Jorge for unlawfully
carrying the gun and, while searching the car incident to that
arrest, found drug distribution paraphernalia and about 100 grans
of met hanphet am ne.?

Wil e Jorge was in Denton County Jail, a jail officer called
the INS and reported Jorge’s arrest. The INS investigated and, on
Decenber 11, 2002, a federal grand jury in the Eastern District of
Texas indicted Jorge for illegal reentry after renoval. On January
29, 2003, Jorge plead guilty pursuant to a plea agreenent
containing the foll ow ng cl auses:

4. [Jorge agrees to]: “fully, conpletely and honestly

cooperate with the United States in its ongoing

investigation by giving interviews to [the [INS] and

testinony before the grand jury and during the trial of
this or any related investigation.”

1 Jorge eventually plead guilty in state court, in July 2003, to a
possession with intent to distribute charge stemming fromthis incident and was
sentenced to two years inprisonment.



9. [The Governnent agrees not to:] “charge [Jorge] with

any other crimnal violations concerning activities

commtted prior to the date of this agreenment which the

Def endant nmakes known to the United States and which do

not involve crimes of violence or Title 26 offenses.

11. [Both parties agree that:] “this agreenent

contenpl ates the full and honest cooperation of [Jorge]

at all times....”

13. [Both parties agree that:] “each party will be bound

by the agreenent only if all conditions set forth herein

are met.”

Meanwhi |l e, Jorge’s brother Adrian was also dealing drugs.
Dent on, Texas police officers arrested hi mon March 16, 2000 duri ng
a sting, after which he was found wth 897.67 grans of
met hanphet am ne m xture, and Dal |l as police officers arrested hi mon
Novenber 18, 2003 for public intoxication, after which he was found
wth heroin, inapill bottle simlar to that used by other famly
menbers deal i ng drugs.

Throughout this tinme, and through several stings from1999 to
2003, the Governnent was piecing together an extensive drug
di stribution conspiracy involving defendants and vari ous spouses,
girlfriends, and other rel atives and headed by ol der brother Jesus
(“Chuy”). On Qctober 14, 2004, a federal grand jury in the Eastern
District of Texas indicted Jorge, Adrian, and several other co-
def endants for conspiracy wwth intent to manufacture and distribute
anphet am ne, net hanphetam ne, heroin, cocaine, and marijuana from
1999 through October 14, 2004. Citing the Septenber 28, 2002
incident, it also indicted Jorge under 18 U S.C. 8§ 924(c)(1) for

using or carrying a firearmduring a drug trafficking crine.
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Jorge noved to dism ss the conspiracy count, arguing that his
earlier plea agreenent precluded it. The district court denied the
not i on. A jury found both defendants guilty of conspiracy but
acquitted Jorge of the gun charge. The court sentenced Adrian to
120 nonths and Jorge to 121 nonths after denying Jorge’s request
for an adjustnent for acceptance of responsibility and finding that
he possessed a gun during the underlying conspiracy offense.

|1

Jorge notes that the Governnent mnust have known of the
Septenber 18 drug arrest at the tine of his plea agreenent because
that arrest led to the INS investigation, inmgration indictnent,
and eventual plea. Therefore, he contends, the Governnent knew at
that time of the “offenses subsequently charged against [hin]” in
this case, hence paragraph nine of the agreenent precludes his
prosecution for conspiracy. He also vaguely asserts that double
j eopardy precludes that prosecution.?

W review de novo whether the Governnment breached a plea
agreenent, accepting the district court’s factual findings unless
clearly erroneous.® W construe the agreenent |ike a contract,

seeking to determ ne the defendant’s “reasonabl e under st andi ng” of

2 He does not develop this claim In any event, double jeopardy has no
application here —the Governnment did not prosecute Jorge for the sane crine
tw ce.

3 See United States v. Davis, 393 F.3d 540, 546 (5th Cir. 2004). W also
revi ew de novo the denial of a notion to dismss an i ndictnment, see United States
v. Wlson, 249 F.3d 366, 371 (5th Cr. 2001), the vehicle for the pl ea agreenent
cl ai m here.



t he agreenent and construi ng anbi guity agai nst the Governnent.*

Jorge’s argunent fails because the plea agreenent precludes
prosecution only for crinmes “md]e known” by Jorge, and Jorge did
not “make known” the conspiracy. The Governnent discovered it
t hr ough i ndependent investigation. And sone of the individual acts
proving the conspiracy relied on by the Governnent at trial
occurred after the plea agreenent. O course the Governnent can
grant transactional immunity,® it did not do so here. W find no
anbiguity: Jorge’'s plea agreenent did not preclude his |ater
i ndi ctment for conspiracy.

1]
Jorge and Adrian both argue here the sufficiency of the

evidence and at trial noved for judgnent of acquittal at the cl ose

4 Plea agreenents are contractual. See, e.g., Hentz v. Hargett, 71 F.3d
1169, 1173 (5th Cr. 1996). The Government nmust fulfill its end of the bargain,
see, e.g., Santobello v. New York, 404 U.S. 257, 262 (1971), even if the
sent enci ng judge expressly disclains reliance on any pronise by the Governnent,
see, e.g., United States v. Grandinetti, 564 F.2d 723, 727 (5th Cr. 1977), the
Gover nnent actor breaching the agreenent i s unaware of the agreenent, see, e.g.,
United States v. Saling, 205 F.3d 764, 768 (5th G r. 2000), or the breach is
ot herwi se inadvertent, see, e.g., United States v. Ewing, 480 F.2d 1141, 1143
(5th Gr. 1973). Wen construing an agreenent, courts should | ook to the nature
of the agreenent and t he def endant’ s “reasonabl e under st andi ng” of it, see, e.g.,
United States v. Valencia, 985 F.2d 758, 761 (5th G r. 1993), and any anbiguity
nust be resol ved agai nst the Governnent, see, e.g., United States v. Somer, 127
F.3d 405, 408 (5th Cir. 1997). If the Governnent breaches an agreenent, an
appel l ate court can vacate the conviction, remand for resentenci ng, or remand for
specific performance of the plea. See Petition of Geisser, 554 F.2d 698, 706
(5th Gir. 1977).

Jorge cites sone interesting applications of the above rules, see, e.g.,
United States v. Randolph, 230 F.3d 243 (6th Gr. 2000) (where federal
prosecutors in Texas |limted plea agreement to their district and then inforned
their Tennessee counterparts of defendant’s actions, enforcing plea agreenent in
Tennessee), these peculiar cases are irrel evant here.

> See United States v. Castaneda, 162 F.3d 832, 839 (5th Gr. 1998).
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of all evidence. Hence we “view] the evidence in the |ight nbst
favorable to the prosecution,” asking whether “any rational trier
of fact could have found the essential elenents of the crine beyond
a reasonabl e doubt. "

To prove conspiracy, the evidence nust show 1) an agreenent
bet ween t he defendant and one or nore people to violate the drug
| aws; 2) that the defendant knew of the conspiracy and intended to
joinit; and 3) that the defendant voluntarily participated in the
conspiracy.’ “An express agreenent is not required; a tacit,
mut ual agreenent with comon purpose, design, and understandi ng
will suffice.”® Because secrecy is the norm each elenent may be
est abl i shed by circunstantial evidence.?®

Jorge summarily attacks the proof on each el enent, arguing
t hat the Governnent showed only “nere association” with the all eged
co-conspirators and “nere presence” around drug activity, not an
agreenent, no know edge of a conspiracy or its objective, and no
vol untary participation. He does not nention the Governnent’s
evidence, aside from stating that “[t]he [Jovernnent’s nain
W tness indicated that she did not know [Jorge].” He focuses the

rest of his argunent on “interdependence,” citing various Tenth

6 Jackson v. Virginia, 443 U S. 307, 319 (1979).
See United States v. Infante, 404 F.3d 376, 385 (5th Gr. 2005).
8 See id.

° See id.



Circuit cases requiring that a co-conspirator rely on the conduct
of others and facilitate the endeavors of other co-conspirators or
the venture as a whol e. Essentially, he argues that a bunch of
drug dealers with the sane desire operating in the sane area are
not, wthout nore, co-conspirators, even if they sell to or buy
from the sanme people — in the vernacular, it is a rinless
conspiracy.

Sufficient evidence supported the verdict. In addition to
dami ng testinony by several of Jorge’s acquai ntances, descri bing,
for exanple, how Jorge supplied drugs to M guel Nava after Adrian
st opped doi ng so and how Chuy hel ped col | ect Safdar’s debt to Jorge
after Jorge was jailed, the Governnent introduced jail house tapes
revealing that Jorge, Adrian, Chuy and ot hers di scussed drug-debt
collection attenpts, territory, strategies to avoid police, price
per ounce for nethanphetam ne, how to cut nethanphetamne wth
cheaper substances, and a specific drug deal involving Adrian and
Chuy. Furthernore, although we do not explicitly require
“interdependence” in this circuit, there was plenty of evidence of
“i nterdependence” here. In sum a jury could easily find that
Jorge was nore than just a |lone dealer operating in the sane area
as ot her deal ers.

Adrian fares no better. Most of his argunent parallels
Jorge’s and fails for the sane reason. There is one winkle. The
conspi racy spanned his ei ghteenth birthday, and t he Gover nnent nust
show that the alleged conspirator ratified his involvenent in the
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conspiracy after that birthday. Adrian argues that his
conviction, like his eventual sentence, rests solely on his Mrch
16, 2000 arrest, which occurred four days before his eighteenth
bi rthday. Although that arrest was the focus of the case agai nst
Adrian, the Governnent presented nuch evidence that Adrian
conspired after that arrest, including testinony that Adrian
di scussed drug sal es on the tel ephone in Chuy’s house in 2003, sold
drugs as part of the conspiracy in 2003, discussed sales and debt
collection with Chuy while Chuy was in jail in 2002 and 2003, and
was arrested with heroin, in pill bottles simlar to that used by
co-conspirators, in 2003. Adrian attacks the weight and
credibility of much of this evidence, but such attacks are i nproper
on sufficiency review.!* In short, the evidence shows that Adrian,
like his brother, participated in an extensive conspiracy through
at | east 2003.
|V

Bot h def endants objected to their PSRs and sentences, renew ng
t hose objections here. W review de novo the district court’s
interpretation of the Quidelines, although we review attending
factual determ nations for clear error and the court’s refusal to

find acceptance of responsibility even nore deferentially,

10 See United States v. Tolliver, 61 F.3d 1189, 1200 (5th Gir. 1995).
11 See, e.g., United States v. Harris, 420 F.3d 467, 473 (5th Gr. 2005).
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disturbing it only if it is “wthout foundation.”!? Post-Booker,
we ultimately review the sentences for reasonabl eness, although a
sentence wthin a properly calculated Guidelines range is
presunptively reasonable. ?
A

Jorge attacks his sentence on two fronts. He contends first
that the district court erred in enhancing his sentence under
US S G 8 2DL.1(b) (1) for possessing a dangerous weapon during a
drug offense, for which it cited the gun found in Jorge’'s car
during his Septenber 18, 2002 arrest. Jorge contends that the
court erred in using the preponderance of the evidence standard
i nstead of the beyond a reasonabl e doubt standard because the jury
acquitted him of using or carrying the gun during that arrest.
Acknow edgi ng t hat the Suprene Court, in the pre-Booker case United
States v. Watts, allowed district courts to find by a preponderance
of the evidence facts contradicting jury findings,!* he argues that
Booker inplicitly overruled Watts, citing a few district courts

whi ch have so held or hinted.® |In any event, Jorge argues, there

2 United States v. Chavez, 119 F.3d 342, 348 (5th Gr. 1997); United
States v. Ml donado, 42 F.3d 906, 913 (5th G r. 1995).

13 See United States v. Mares, 402 F.3d 511, 519 (5th Gr. 2005).

14 519 U. S. 148, 157 (1997).

15 See United States v. Pimental, 367 F. Supp. 2d 143, 145 (D. Mass. 2005);
United States v. Col eman, 370 F. Supp. 2d 661, 668 (S.D. Chio 2005); United
States v. Gay, 362 F. Supp. 2d 714, 720 (S.D.W Va. 2005); United States v.
Huert a- Rodri guez, 355 F. Supp. 2d 1019, 1027 (D. Neb. 2005).
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is insufficient evidence under either standard because there is
nothing tying himto the gun other than its presence on the fl oor
of the car where he had been sitting, which is insufficient to show
the requisite tenporal and spatial proximty between him the gun,
and the crine. 1

Watts survives Booker, and district courts nust still
determ ne sentencing facts by a preponderance of the evidence, even
facts contradicting jury findings.! Applying that standard, the
district court did not clearly err because we have held that the
enhancenent should apply if “the weapon was found in the sane
| ocati on where the drugs or drug paraphernalia [were] stored or
where part of the transaction occurred’!® unless “the defendant
establishes that it was clearly inprobable that the weapon was
connected with the offense.”!® Here, the gun was found underneath
the seat where Jorge had been sitting, near nethanphetamne in the
trunk, on the way to what one of Jorge’s passengers |ater testified

was a drug debt collection, and Jorge offered no evidence to rebut

16 See United States v. Cooper, 274 F.3d 230, 245 (5th CGr. 2001).

17 See United States v. Al onzo, 435 F.3d 551, 553 (5th Gr. 2006); United
States v. Mares, 402 F.3d 511, 519 (5th Cir. 2005) (“The sentencing judge is
entitled to find by a preponderance of the evidence all facts relevant to the
determ nation of a Cuideline sentencing range and all facts relevant to the
determ nation of a non-Guideline sentence.”)

8 United States v. Cooper, 274 F.3d 230, 245 (5th Cr. 2001).

19 United States v. Jacquinot, 258 F.3d 423, 430-31 (5th Gir. 2001) (citing
USSG §2DL.1, cnt. 3).
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the resulting inference.?

Jorge argues second that the district court erred in refusing
to adjust his sentence downward for acceptance of responsibility
after noting that he contested guilt by going to trial. Quoting a
note to the CGuidelines, Jorge urges that going to trial does not
automatically preclude the adjustnent because there are “rare
situations” where a defendant, by going to trial not to contest
factual gquilt, but to argue an unrelated issue, “may clearly
denonstrate an acceptance of responsibility...even though he [goes
to trial.]”? Hi s case presents such a situation, he argues,
because he went to trial only to preserve his claimthat his prior
pl ea agreenent precluded prosecution here. |I|ndeed, he contends, he
effectively admtted factual guilt by pleading guilty in state
court, before he was even indicted here, to a possession wth
intent to distribute count stenm ng fromthe Septenber 18 i ncident.

Jorge’s case is not one of those “rare situations” because
Jorge never admtted factual guilt of the charged crine, unlike the
defendants in the cases he cites who went to trial only to pursue
an entrapnent defense, challenge venue, or test the Governnent’s

ability to prove its case after the defendant entered an Alford

20 Jorge suggests that the Government bears the burden of establishing that
a connection between the gun and the offense was not clearly inprobable, but
Jacqui not clearly places the burden on Jorge. See id. He also argues, citing
United States v. Cochran, 14 F.3d 1128, 1133 (6th G r. 1994), that the Gover nnment
failed to prove his know edge of the gun. W do not require such proof.

2l US.S.G § 3El.1, cnt. 2.
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plea.? |n such cases the defendants did not goto trial on factual
guilt; Jorge did. Moreover, Jorge did not effectively admt guilt
by pleading guilty in the state case because the state charge, nore
easily proven, had significantly different elenents than the
conspi racy charge here. Finally, Jorge did not go to trial to
preserve his plea agreenent argunent —after the court ruled on
that i ssue, he coul d have asked for a conditional plea allow ng him
to appeal that ruling, a request he never nmde.?® The court’s
refusal to find acceptance of responsibility was not wthout
f oundat i on.
B

The jury found Adrian responsible for 897.67 granms of
met hanphet am ne m xture. This, conbined with his crimnal history,
resulted in a CGuidelines range of 121 to 151 nonths. [In addition,
his general statute of conviction, 21 U S C. 8§ 841, provided
mandatory  m ni nuns: 10 vyears for 50 or nore grans of

met hanphet am ne or 500 or nore grans of net hanphetam ne m xture (8

22 gee United States v. Fleener, 900 F.2d 914, 918 (6th Gr. 1990)
(entrapnent); United States v. Fells, 78 F.3d 168, 172 (5th Gr. 1990) (venue);
United States v. Tucker, 925 F.2d 990, 992-93 (6th G r. 1991) (Alford plea).

23 See United States v. Washington, 340 F.3d 222, 230 (5th Gir. 2003) (“In
t he absence of a conditional plea, the defendant would have to choose between
trying to suppress the evidence and receiving credit for acceptance of
responsibility.” (enphasis added)); United States v. Solis, 299 F.3d 420, 458
(5th Gr. 2002) (affirm ng denial of adjustnent where defendant argued that he
had been willing to plead guilty, but wanted to chall enge pretrial notions, had
plead guilty in other proceedings to several similar charges, and had adnmtted
essential elements of crime, yet went to trial); United States v. Wllians, 74
F. 3d 654, 657 (5th Cir. 1996) (adjustnment m ght have been proper if defendant had
i nfformed the governnent that he would be pleading guilty if suppression notion
was deni ed, rather than plead guilty on the day of trial).
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841(b)(1)(A)), and 5 years for 5 to 50 grans of nethanphetam ne or
50 to 500 grans of nethanphetam ne m xture (8 841(b)(1)(B)). The
court sentenced Adrian to 120 nonths, bel ow the Cui delines range,
citing the 18 U.S.C. 8§ 3553 reasonabl eness factors. It did not
specifically nmention a mandatory m ni num Adrian appeal s, arguing
that the court inproperly thought itself restricted by the 10-year
m ni mum and woul d have sentenced himlower if it knew it had the
di scretion to do so.#

Adrian argues that the mxture, because it was 5% pure,
contained only 44 grans of actual nethanphetam ne; under 8§
841(b)(1)(B), this actual anpbunt yields only a 5-year m ninum
Conceding that a note to the Guidelines directs courts to use the
greater offense level resulting fromeither the actual or m xture
amounts when cal cul ati ng the Gui delines sentence,? he argues that
t he post-Booker advisory CQuidelines now allow a court to choose
either mandatory mninum since the statute itself provides no
direction and the Guidelines are advisory. |In sum Adrian argues,
the court failed torealize it had discretion to choose between the
5-year and 10-year mninuns; given the discretion, it would have
chosen the former and sentenced him sonmewhere between 5 and 10

years.

24 He concedes that the court never pinned its 120-nonth sentence on its
belief inthe applicability of the 10-year nmandatory m ni num but he argues t hat
the inplication is clear. W agree, since otherwise the one nonth departure
(from 121 to 120 nont hs) seens peculiar.

%5 U S S G §2D1.1, cnt. B.
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Adri an does not argue that a judge has di screti on under Booker
to sentence bel owa mandatory m ni num a proposition this and ot her
courts have rejected;? rather, he argues that which nmandatory
m nimum applies is unclear, since 8 841 itself does not specify
whi ch neasure to use —actual anount or m xture amount —when nore
than one apply, and only the Cuidelines, now advisory, provide
di rection. Yet which mninum applies is not in dispute —the
i ndictment charged, and the jury found Adrian gquilty of, 8§
841(b)(1)(A), not 8 841 in general, triggering the ten-year
m nimum Adrian’ s Booker argunent confuses the mandatory m ni nuns
with the Guidelines —while a sentencing judge has no discretionto
choose which m ninmum applies when a defendant is convicted of a
certain 8§ 841 offense, he does have “discretion”?” to predicate the
Qui del i nes base offense |l evel for that conviction on either of two
di fferent neasures of drugs, pure or m xture, regardl ess of which
8 841 offense the defendant was convicted or what neasure the
Governnent proved to get that conviction. But whatever result the
Guidelines yield, the sentence cannot be |ess than the mandatory

m ni mrum Because Adrian received the mandatory m ni num he has no

26 See United States v. Payton, 405 F.3d 1168, 1173 (10th Gr. 2005);
United States v. Robinson, 404 F.3d 850, 862 (4th G r. 2005); United States v.
Vieth, 397 F.3d 615, 620 (8th G r. 2005); United States v. Sepul veda- Rodri guez,
157 Fed. Appx. 765, 766 (5th Cir. 2005).

21 O course, under the Quidelines, the sentencing judge has “discretion”
only to use the neasure resulting in the higher offense | evel. And Booker does
not change that, since judges nust still calculate the Guidelines range as they

al ways have; Booker sinply inparts additional discretion afterwards. See Mares,
402 F.3d at 519.
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argunent on appeal .

AFF| RMED.
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