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WENER, Circuit Judge:

In Septenber 2004, officers of the New Oleans Police
Departnment (“NOPD’) lawfully stopped an autonobile for operating
wthout tail Ilights and for inproper change of |anes. I n
addition to the driver, the vehicle was occupied by one front-
seat passenger, Def endant - Appel | ant Henry Meredith. As

aut hori zed by Pennsylvania v. M ms! and Maryland v. WIlson,? the

officers ordered both the driver and Meredith to step out of the

1434 U.S. 106, 111 (1977).
2 519 U S. 408, 415 (1997).



vehi cl e. The driver did so, but Mredith remai ned seated. He
informed the officers that he was a paraplegic and thus
physically unable to exit. In response, one of the officers
opened the passenger-side door and conducted a visual inspection
of Meredith only. In so doing, the officer noticed a bulge in
Meredith’s pants that approximated the shape of a handgun. At
that point, the officer leaned into the car and patted down the
still-seated Meredith. The officer discovered a revol ver | oaded
wth six hollowpoint cartridges at the |ocation of the bulge
Meredith was arrested and subsequently indicted as a felon in
possession of a firearm

Prior to trial, Meredith noved to suppress the revol ver, the
anmuni tion, and a post-arrest st at enent t hat he made
acknow edging guilt. He contended that this evidence was
obtained in derogation of his Fourth Anmendnent rights. W now
|l ogically extend the holdings of Mms and WIlson and rule that,
after ordering an occupant to exit a vehicle and hearing that he
clains to be physically unable to do so, an officer may open the
occupant’s door and <conduct a mninmally necessary visual
i nspection of the person of that occupant. Further, if this
inspection reveals articulable facts constituting reasonable
suspicion that the occupant is arned and dangerous, he nmay be

patted down to the sanme extent as he could have been if he had



conplied with the order to exit the vehicle.

| . EACTS AND PROCEEDI NGS

While on “proactive” patrol at approximately 8:30 p.m on
the Septenber night in question, NOPD Sergeant Anthony M cheu
observed NOPD Unit 286, occupied by Oficers Gabe Swensen and
Gscar Otiz, attenpting to stop a vehicle at the intersection of
Loui si ana Avenue and Danneel Street. O ficer Mcheu parked his
patrol car on the left side of the stopped vehicle and observed
Meredith in the front passenger seat of that car, “noving around
fromw thin the passenger conpartnment of the vehicle.” Meredith
becane “very nervous” when O ficer Mcheu approached the stopped
vehicle fromthe front.

At this time, Oficer Swensen told O ficer Mcheu that the
vehi cl e had been stopped because it was operating wthout tail
lights and was inproperly changing |anes. Oficer Mcheu
instructed Oficers Swensen and Otiz to order the driver and
Meredith to get out of the vehicle for the officers’ safety. The
driver conplied, but Meredith told the officers that he was a
paraplegic, inplying that he was physically unable to conply with
the exit order on his own. Meredith added that his paraplegia
resulted froma gun shot wound to the back.

Wile Oficer Swensen was patting down the driver at the

rear of the vehicle, Oficer Mcheu opened the passenger-side



door and immedi ately observed a bulge shaped |ike a handgun in
the left rear side of Meredith's pants. O ficer Mcheu then
reached inside the vehicle and patted down Meredith. The officer
recogni zed what he felt as a handgun and renoved a fully | oaded
. 357 caliber revolver fromMeredith's pants.

After seizing the firearm the officers conducted a
background check on Meredith and discovered that he was a
convicted felon and thus was unlawfully possessing the revol ver.
Oficer Mcheu informed Meredith that he was under arrest and
advi sed himof his Mranda rights. Meredith told Oficer Mcheu
that he knew he was going to jail; that having been shot once
before, he carried the gun for protection.

The follow ng January, a grand jury indicted Meredith on a
single count of being a felon in possession of a firearm?® |In
April, Meredith filed a notion to suppress the revolver, the
ammunition, and his post-arrest statenent, insisting all had been
obtained in violation of his Fourth Anmendnent rights.
Specifically, Meredith contended that at the time Oficer Mcheu
opened t he passenger-side door, he |acked reasonable suspicion to
believe that Meredith possessed a weapon or posed any danger to

the officers. Meredith argued that, absent reasonabl e suspicion,

3 See 18 U.S.C. § 922(g)(1), 924(a)(2).
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Oficer Mcheu' s search was unconstitutional and its fruits thus
i nadm ssi bl e in evidence.

In July 2005, without the benefit of an evidentiary hearing
(none having been requested by Meredith), the district court
denied Meredith’s notion to suppress. The court ruled that under
the totality of the circunstances — the tine of night and
dangerous location of the stop, Meredith’s novenent and
nervousness, and the nature of the offense for which the vehicle
was stopped — O ficer Mcheu had reasonabl e suspicion to believe
that Meredith was arned and posed a threat to the officers’
safety. A week after the district court’s ruling, Meredith
pl eaded guilty without a plea agreenent but reserved his right to
appeal the denial of his suppression notion.

The district court sentenced Meredith to 33 nonths
i nprisonnment to be followed by three years supervised release.
Meredith tinely filed a notice of appeal.

1. LAWAND ANALYSI S

A. St andard of Revi ew

Det erm nations of reasonabl e suspicion are reviewed de novo;
however, findings of fact are reviewed for clear error, and

deference is given to inferences drawn from those facts by both



the trial court and the involved |aw enforcenent officers.* W
may affirma district court’s decision on any basis established
by the record.®

B. Subst anti ve Law

The Fourth Amendnent guarantees individuals the right “to be
secure in their persons, houses, papers, and effects, against
unreasonabl e searches and seizures.”® Essentially, it is
designed to inpose a standard of reasonableness on |aw
enforcenent agents and other governnental officials to prevent
arbitrary invasions of a person’s privacy and security.’

Under Fourth Amendnent jurisprudence existing at the tinme of
this incident and as conceded by defense counsel at oral
argunent, a |aw enforcenent officer making a traffic stop could
order the driver and any passengers to exit the vehicle pending
conpletion of the stop.® The officer could not, however, frisk
the driver or any passenger w thout reasonable suspicion that he

was arned and dangerous. ®

“ Onelas v. United States, 517 U.S. 690, 699 (1996).

®> Davis v. Scott, 157 F.3d 1003, 1005 (5th Cr. 1998).

6 U S. Const. anend. |V.

" United States v. Hunt, 253 F.3d 227, 230 (5th G r. 2001).

8 Wlson, 519 U.S. at 415; Mms, 434 U.S. at 111

©

Knowles v. lowa, 525 U S. 113, 118 (1998).
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Nei t her could an officer search the passenger conpartnent of
the vehicle unless he had reasonable suspicion that it contained
weapons. 10 Opening a vehicle’s door or piercing the interior
airspace constitutes a search.!’ Reasonable suspicion nust exist
prior to a search. !?

Reasonabl e suspicion exists when, under the totality of the
circunstances, there are particular and articulable facts that,
when taken together with inferences rationally drawn from them
warrant an intrusion.!® Reasonable suspicion requires nore than
a nmere hunch. 4
C. Merits

Meredith contends that Oficer Mcheu |acked the requisite
reasonabl e suspicion prior to opening the vehicle s passenger-
side door and frisking him Specifically, Meredith argues that
the factors cited by the district court were insufficient to
constitute reasonable suspicion. Thus, Meredith asserts, the

fruits of the illegal search —the revolver, the ammunition, and

10 M chigan v. Long, 463 U.S. 1032, 1049 (1983).

1 Hunt, 253 F.3d at 231; United States v. Ryles, 988 F.2d 13, 15
(5th Gir. 1993).

2 Florida v. J.L., 529 U.S. 266, 271 (2000).

13 United States v. Mchelletti, 13 F.3d 838, 840 (5th Cir. 1994)
(en banc).
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his statenment —— should have been suppressed. The flaw in
Meredith’s reasoning is his conflating two sequential steps: (1)
opening the door and neking a visual inspection of Mredith's
person; and (2) patting down Meredith after spotting the
suspi cious bulge in his pants.

We offer no opinion on whether these facts and circunstances
were sufficient for Oficer Mcheu to form the reasonable
suspi ci on necessary before he opened the vehicle’ s passenger-side
door and pierced the vehicle's interior airspace. | nst ead, we
take this opportunity to recognize the natural extension of the
Suprene Court’s holdings in Mms and WIson, viz., that the
of ficer needed no suspicion to open the door and perform a brief
visual check of the disabled occupant any nore than he needed
suspicion to order the occupants to step out of the car in the
first place.

In Mms, the Court held that once a vehicle has been
lawfully detained for a traffic violation, safety concerns permt
|aw enforcenment officers to order the driver out of the
vehicle.™ In WlIlson, the Court extended its holding in Mnms to
permt |aw enforcenent officers to order any passengers in the

vehicle to exit.?®

15434 U S. at 111.

16519 U S. at 414-15.



Thus, pursuant to Mms and W/l son, when an officer stops a
vehicle for a wvalid traffic purpose, he my — wthout any
suspicion — order the driver and any passengers to exit the
vehicle.' Then, after the occupants obey, the officer may pat
down any, who by virtue of articulable facts produced by the
officer’s appropriate visual inspection, he reasonably suspects
constitute a danger to officer safety.!®

Here, having nade a valid traffic stop, the NOPD officers
were permtted to order both the driver and Meredith out of the
vehicle. Had Meredith stepped out of the vehicle and had Oficer
M cheu observed the handgun-like bulge in Meredith's trousers,
the officer would have been acting within the law by frisking
Meredith. But, as Meredith did not obey, claimng paraplegia and
thus the physical inability to get out on his own, Oficer Mcheu
had to act quickly in sone alternative manner to ensure safety.
He chose to open the passenger-side door and | ook in.

W conclude that the nost reasonable way to serve the
officer-safety purpose of Mmms and WIson under circunstances
like these is to extend the Court’s reasoning to include a
mnimally necessary visual inspection of a non-exiting occupant

while he is still seated in the car. This solution has the

7 Mms, 434 U.S. at 11; WIlson, 519 U. S. at 414-15.

¥ Mms, 434 U.S. at 111-12.



addi tional benefit of ensuring equal treatnent of handi capped and
non- handi capped occupants alike. Wthout thus extending M s
and W/l son, a handi capped occupant (or one claimng to be) would
receive greater immnity fromsearch than woul d a non-handi capped
one and woul d al so pose a greater danger to the officers.

Qur extension of the rulings of Mms and Wlson wll
further their goals. The primary notivation behind these two
cases is the enhancenent of officer safety. The Court was
patently concerned wth the heightened risk attendant on
approachi ng occupants in a vehicle.!® Wthout such an extension
officers would have to conduct a traffic stop in which an
occupant would remain seated inside the vehicle and thus |argely
unobservable — the very danger sought to be renedied by M ms
and W/ son. Al t hough an officer will still be at a heightened
ri sk when approaching an occupant seated in a notor vehicle, our
holding today will allow the officer to maintain unquestioned
command of the situation?® and to conduct the sanme visual
i nspection that he could have had the occupant exited the
vehicl e, both of which benefit officer safety.

In addition, this extension is the only practical way for an

officer to confirm an occupant’s clainmed handi cap or expose his

9 Wlson, 519 U. S. at 413; Mms, 434 U.S. at 110.

20 M chigan v. Summers, 452 U.S. 692, 702-03 (1981).
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pretext. Wthout a full visual inspection of the individual, an
of ficer would sinply have to accept the occupant’s word as truth.
This would obviously allow an wuntruthful occupant to self-
i muni ze hinself from search and thereby provide an opportunity
either to anmbush an unsuspecting, “sitting duck” officer or to
destroy or continue to conceal contraband hidden on his person.
Equal ly inportant for Fourth Anmendnent purposes, allow ng an
officer to open the car door and view a handi capped occupant is
less intrusive than other options, such as (1) ordering the
handi capped occupant to crawl out of the car or exit as best he
can; (2) detaining all occupants wuntil a warrant could be
obtained; or (3) detaining all occupants until a wheelchair or
other device to enable the disabled occupant’s exit could be
obt ai ned. #* Furthernore, opening the door and eyeing the
occupant is not significantly nore intrusive than peering through
a Wi ndow and observing itens in plain view Taking all this into
consideration, we are satisfied that extending Mmms and W]/ son
to allow officers to open a lawfully stopped vehicle's door and

make an appropriate visual inspection of an occupant who cl ains

2L This third option then gives rise to nore uncertainty; nanely,
how will the occupant exit the vehicle —w |l the officers be
al l oned physically to help or Iift the occupant out of the vehicle,
absent his consent, or wll they have to enlist the aid of a person
to whom the occupant consents, despite sinultaneously increasing
their own exposure to danger and unduly prolonging the stop?
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to be physically unable to get out on command is not unreasonable
under the Fourth Anmendnent.
111, CONCLUSI ON

The Fourth Anendnent permits |aw enforcenent officers who
have lawfully detained a notor vehicle to order the driver and
any passengers to step out, and neither probable cause nor
reasonabl e suspicion is required. The Suprenme Court has bl essed
this practice as not unreasonable under the Fourth Anmendnent,
because <concerns for officer safety outweigh the mnim
intrusion on the privacy of drivers and passengers. The sane
safety concerns, as well as the lack of any feasible, |ess
intrusive alternative, support permtting a |aw enforcenent
of ficer, who orders an occupant to exit a vehicle and is nmet with
the occupant’ s claimof being physically unable to do so, to open
that occupant’s door and conduct a mnimally necessary visual
i nspection of just his person. If this in turn should produce
articulable facts that lead the officer to form a reasonable
suspicion that the occupant is armed and dangerous, the officer
may then conduct a pat down to the sane extent that he could have
followng an occupant’s exit from the vehicle on his own.
Accordingly, we affirm the district <court’s order denying
suppression of the contested evidence and affirm Meredith's

convi ction and sentence.
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AFF| RMED.
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