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BENAVI DES, Circuit Judge:

These consol i dat ed appeal s ari se fromtwo acti ons, one brought
by Roy Thibodeaux and the other by Gabino Silva, against DPR
International, LLC doing business as Axxis drilling (Axxis). Axxis
filed third-party clains against Maxum Services, Inc. (Maxum
seeking indemity and defense in each case. On sunmmary judgnent,
the district court found that Maxum owed Axxis an obligation of
i ndemmity and defense and Maxum brings these appeal s.

W DI SM SS the appeal deriving from Thi bodeaux’s claim for
| ack of jurisdiction. Because Thi bodeaux’s underlying claimis not
yet resolved, there is no appealable order establishing the
parties’ substantive rights and liabilities as envisioned by 28
U.S.C. § 1292(a)(3).

In contrast, Silva’'s claim has settled and the district
court’s order is final and appeal able. Considering the nerits, we

AFFIRM the district court’s judgnent that Maxum nust defend and



indemify Axxis in Silva's case.

| . BACKGROUND AND PROCEDURAL HI STORY

Maxum is a contract |abor provider that directly enployed
Silva and Thi bodeaux. Maxum entered into a Mster Service
Agreenment (MSA) with Axxis, whereby Maxum woul d provi de personnel
for Axxis's drilling operations. Pursuant to the MSA, Maxum
assigned both plaintiffs to work for Axxis on the inland drilling
vessel FREEDOM Plaintiffs allege that they sustained injuries
during their work as roustabouts on the FREEDOM and brought Jones
Act cl ai s agai nst Axxi s.

Whilerefuting the plaintiffs’ substantive clains, Axxis filed
a third-party demand agai nst Maxum seeki ng i ndemity and def ense.
Axxi s made this clai munder the MSA’s provi sions stating that Maxum
agreed “to protect, defend, indemify and hold harm ess [ Axxi s]

fromand against all clains, demands, causes of action, cost,
expenses, or losses . . . arising in connection herewith in favor
of Maxum s enpl oyees.” The MSA further provided that it “shall be
governed by and interpreted in accordance with the general maritine
| aw and statutes of the United States . ”

Based on this |[|anguage, Axxis sought sunmary judgnent
decl aring that Maxumnust defend and i ndemmify it in the underlying
suits. Wthout disputing the plain neaning of the MSA's i ndemity
terms, Maxum nmade two argunents rel evant here: (1) it was unaware
that its enpl oyees would be used in a maritime assi gnnent, thereby
vitiating its consent to the contract as applied to these Jones Act
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clains; and (2) Louisiana law invalidates the indemity clause and
it, rather than maritine | aw, should be used to interpret the NMSA

The district court rejected Muxumi s argunents and granted
summary judgnent in favor of Axxis.

1. DI SCUSSI ON

A. Jurisdiction

This court has jurisdiction over three types of appeals: (1)
final orders, 28 U S.C § 1291; (2) certain types of interlocutory
appeals, 28 US C 8§ 1292(a); and (3) an appeal involving a
question certified as final by the district court, 28 US C 8§
1292(b). See United States v. Powell, 468 F.3d 862, 863 (5th Gr
2006) .

Wiile these cases are consolidated, they conme to us in
di fferent procedural postures that require separate jurisdictional
consideration. Silva settled his clains against Axxis, and Maxum
agreed that the settlenent was reasonable. As the defense and
indemmity clains are all that remain, we have jurisdiction to hear
the appeal deriving from Silva’'s case as a final order. See 28
US C § 1291.

Thi bodeaux’s clains have not settled and are still being
litigated, elimnating 8 1291 as a possible jurisdictional basis.
Maxum cl aims that this Court has jurisdiction under § 1292(a)(3),
whi ch provides that this Court has jurisdiction over appeals from

(3) Interlocutory decrees of such district courts or the
judges thereof determning the rights and liabilities of
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the parties to admralty cases in which appeals from
final decrees are all owed.

“Orders which do not determine the parties’ substantive rights or
liabilities, however, are not appeal abl e under section 1292(a)(3)
even if those orders have inportant procedural consequences.”
Conpl ai nt of Ingram Towi ng Co., 59 F.3d 513, 517 (5th Cr. 1995)
(citation omtted). Interlocutory appeals are not favored, and we
strictly construe statutes permtting them |1d. at 515.

Maxum negl ects to even consider whether the decree at issue
determined its rights and liabilities as contenplated in 8§
1292(a)(3), and we find that it did not. W have previously held
that a district court order holding a third-party i nsurance conpany
Iiable for covering a defendant did not satisfy the requirenents of
8§ 1292(a)(3) so long as the primary plaintiff’s claim was
unr esol ved. See Hol |l ywood Marine, Inc. v. MV Artie Janes, 755
F.2d 414 (5th Cr. 1985). W reasoned that, |ike Maxum “the party
whose contention is rejected remains in the litigation and the
issue of its liability on the claimasserted remains to be finally
resolved.” 1d. at 416

I n other words, because Thi bodeaux has yet to establish that
the primary defendant is |iable, whether Maxumis |liable as a third
party is entirely undeterm ned. The sane could not be said if the

district court denied Axxis’s indemity claim or if liability was



established and all that remained was a danmages determ nation.?
Because Thi bodeaux’s claim is unresolved, the district court’s
i ndemmity order did not determine Maxumis liabilities, and we | ack
jurisdiction. |If Thibodeaux’s claimfails, Maxunmis obligation to
indemmify Axxis will anpbunt to nothing.

Not abl 'y, despite our request for briefing on jurisdictional
i ssues, Maxum does not argue that the duty to defend provides a
unique jurisdictional basis that mght mke Hollywod Marine’s
anal ysis inapplicable here. Maxum “bears the burden of
establishing this court’s appellate jurisdiction over this appeal,”
and there is no need to explore jurisdictional bases the appell ant
does not address. See Acoustic Sys., Inc. v. Wenger Corp., 207
F.3d 287, 289 (5th Gr. 2000). As we stated in Hollywod Mari ne,

“[d]espite our request for special briefs addressed to the

1 An order denying indemity conpletely settles the third-
party’s liability as to both the plaintiff and the principal
defendant, as it establishes that the third party has no liability
what soever. Hol | ywood Marine, 755 F.2d at 415 (discussing
O Donnell v. Latham 525 F.2d 650 (5th Cir. 1976)); see also
Campbell v. Sonat O fshore Drilling, Inc., 27 F.3d 185, 187 n.3
(5th Gr. 1994) (finding denial of indemification claimappeal abl e
and contrasting Hol |l ywood Marine as requiring i ndemity).

If liability on the principal claimis resolved then an order
requiring indemification will conclusively establish the rights
and liabilities of the third party as to both the principal and the
def endant sufficient for jurisdiction under § 1292(a)(3). This is
true even if the damage award is still pending. See Stoot v. Fluor
Drilling Serv., Inc., 851 F.2d 1514, 1516 (5th Cir. 1988) (“An
interlocutory decree which finally determnes the liability of at
| east one party to a maritine suit i s appeal abl e under § 1292(a)(3)
even i f damages haven't been finally conputed.”).
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jurisdictional question, the parties do not suggest as a basis for
appeal the possible effect of the district court’s ruling as
determning liability for the costs of defense. W, therefore

express no opinion on that subject.” 755 F.2d at 416.

W DI SM SS the appeal deriving from Thi bodeaux’s cl aim (05-
30964) for lack of jurisdiction. W proceed to the nerits on the

di spute arising out of Silva's claim(05-31061).
B. Maxumhas a Duty to Defend and | ndemify Axxis

The district court found on sunmary judgnent that the NMSA
required Maxum to defend and indemify Axxis. “W review the
district court’s I egal conclusions, includingits interpretation of
contracts, de novo.” Texaco Exploration & Prod., Inc. v. AnCyde
Engi neered Prods. Co., Inc., et al., 448 F.3d 760, 777 (5th Gr.

2006) .

The MSA' s | anguage is perfectly clear. It provides that Maxum
w Il defend and i ndemmi fy Axxi s agai nst all clainms brought by Maxum
enpl oyees in connection with the MSA. It is undisputed that Silva
is a Maxum enpl oyee, that he was assigned to work for Axxis as
contenpl ated by the MSA, and that his claimarises fromthat work.
Despite MSA' s cl ear | anguage, Maxumargues that (1) the contract is
invalid because error vitiated Mxumis consent, and (2) it is
uncl ear whether maritine law applies, and if it does not, then the

indemmity clause is unenforceable under the Louisiana Glfield



I ndemmity Act. See LA. Rev. STAT. 9:2780. Nei t her of Maxumis

argunents give us nuch cause for concern

1. Error did not Vitiate Maxunmi s Consent

Maxumis only argunent as to why its consent to the MSA was
invalid is that Exhibit A which set forth the insurance
requi renents and was referenced throughout the MSA, was not
attached to the MSA during negotiations. Wthout Exhibit A Maxum
allegedly did not realize it could be held |iable under the Jones
Act . It argues that this mstake vitiates its consent to the

contract.

One party’s error may vitiate consent to a contract “only when
it concerns a cause w thout which the obligation would not have
been i ncurred and that cause was known or shoul d have been known to
the other party.” LA, QGv. CooE art. 1949. Assum ng Maxuni s
all egations are true, which requires overlooking a nunber of the
MSA' s provisions suggesting that maritinme law will apply, the
district court pointed out that Maxumonly argues that it did not
have Exhibit A during contract negotiations. |t “does not argue
that Exhibit ‘A was absent fromthe final version of the contract

[Its president] signed.”

The MSA, as signed, is explicit that Maxum nust provide
coverage for Jones Act liability. Assum ng Maxum m sunder st ood
this point, it provides no evidence that Axxis knew or shoul d have

known about this m staken reading of the contract’s plain terns.
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“I'n the context of contract interpretation, only when there is a
choice of reasonable interpretations of the contract is there a
material fact issue concerning the parties' intent that would
precl ude summary j udgnent.” Gonzal ez v. Denning, 394 F. 3d 388, 392
(5th Cr. 2004). Gven the plain terns of the signed MSA any
m sunder st andi ng was attributable solely to Maxunmi s carel essness

and cannot serve to vitiate its consent.

2. The MBA is (overned by Maritinme Law

Maxum s final argunent is that Louisiana |aw should apply to
strike dowmn the MSA's indemity clause. However, if the MBAis a
maritime contract governed by maritine |law, as Axxis argues,
Louisiana law is inapplicable and the parties agree that the
i ndemmity provisionis enforceable. See Denette v. Falcon Drilling

Co., 280 F.3d 492, 500 (5th Cr. 2002).

There is no bright-line rule used to determ ne whether a

contract is maritine in nature. 1d. at 500 (describing it as “a

perplexing affair”); Theriot v. Bay Drilling Corp., 783 F.2d 527,
538 (5th Gr. 1986). Determ ning whether the MSA is a maritinme
contract governed by maritinme | aw depends partly on “its histori cal

treatnent in the jurisprudence,” and partly on a si x-pronged “fact -
specific inquiry.” Denette, 280 F.3d at 500 (discussing Davis &
Sons, Inc. v. @Gulf Gl Corp., 919 F.2d 313, 316 (5th GCr. 1990)).
It is uncontested that the FREEDOMis an inland drilling barge, and

personnel contracts for such barges are historically treated as
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mariti ne contracts. Denette, 280 F.3d at 500-01.

As for the fact-specific inquiry, we need not consi der each of
the six prongs listed in Denette individually.? Axxis points out
that the undi sputed evidence shows that all six of these factors
mlitate in favor of finding that this was a maritine contract and
Maxum never makes any all egation disputing that. Maxumonly nakes
a conclusory statenent that there are insufficient facts to find
that maritine | aw applies. But Maxum cannot defeat a notion for

summary judgnent nerely by claimng “sone netaphysi cal doubt” as to

the material facts. Mat sushita Elec. Indus. Co., Ltd v. Zenith
Radi o Corp., 475 U S. 574, 586 (1986). “[T]he nere existence of
sone alleged factual dispute between parties wll not defeat an

ot herwi se properly supported notion for summary judgnent.”
Anderson v. Liberty Lobby, Inc., 477 US. 242, 247-48 (1986).
Axxis's argunment is strengthened by the MSA s choice-of-|aw

provi sion stating that general maritine |law is applicable.

2 The six prongs are as foll ows:
1. What does the specific work order in effect at the
time of the injury provide?
2. What work did the crew assigned under the work
order actually do?
3. Was the crew assigned to do work aboard a vessel in
navi gabl e wat ers?
4. To what extent did the work being done relate to
the m ssion of the vessel ?
5. What was the principal work of the injured worker?
6. What work was the injured worker actually doing at
the time of injury?
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The district court properly found that the MSA i s governed by
maritime |l aw and Maxumhas failed to point to any concrete factual
di spute that could alter that finding. Under maritine law, it is
undi sputed that the indemity provision at issue is valid, so we

affirmthe district court’s judgnent.

[11. CONCLUSI ON

We DI SM SS t he appeal arising fromThi bodeaux’s claimfor |ack
of jurisdiction. W AFFIRMthe district court’s sumary judgnent

related to Silva' s claim

11



