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DENNI'S, Circuit Judge:

Richard N. Lewis and Wllianm J. Lews, as trustees of
the Turner Hunt Lewis Trust, and as co-adm nistrators of
t he Succession of Turner Hunt Lewis, brought this suit in
a Louisiana state court seeking instructions as to the
validity under Louisiana law of a certain provision of
the trust instrunent, or, alternatively, for a concursus
proceedi ng. They named the United States as a party,
asserting that its sovereign imunity had been wai ved by
28 U.S.C. 8§ 2410 for this suit which involves civil
actions to quiet title to, or interpleader with respect
to, property of the trust on which the governnent may
have or clainm a tax lien. The governnent renoved the
case to federal district court, and that court rendered
sunmary judgnent on the nerits declaring that the trust
provision was valid under Louisiana law and that the
Governnent had no right or claimto any trust assets. See

In re Turner Hunt Lew s Trust, 388 F. Supp. 2d 747 (W D.

La. 2005). The governnent appeal ed.

After hearing oral argunents, we requested addi ti onal



briefs fromr the parties on questions pertaining to
sovereign immunity and subject matter jurisdiction.
Havi ng considered the argunents of the parties and the
record in this case, we conclude that, because the
all egations of the conplaint do not establish that the
governnent had or clained a lien or a nortgage on the
property of the trust when the suit was filed, the
conplainants nmay not hale the United States into court
under 28 U.S.C. 8 2410. Accordingly, we nust dismss this
appeal and remand the case to the district court wth
I nstructions to dismss the suit against the United
States and to remand the case to the state court for
further proceedings consistent wth this opinion.
Al t hough the parties and the district court did not raise
these jurisdictional issues, “federal trial and appellate
courts have the duty to examne the basis for their
subject matter jurisdiction, doing so on their own notion

I f necessary.” Torres v. Southern Peru Copper Corp., 113

F.3d 540, 542 (5th G r. 1997); Perez v. Region 20 Educ.

Serv. Cr., 307 F.3d 318, 333 n.8 (5th Cr. 2002)




(hol di ng that sovereign inmmunity i ssues may be rai sed sua
sponte as they bear on subject matter jurisdiction).

| . Backqgr ound

Turner Hunt Lews, a resident of Lincoln Parish,
Loui si ana, died October 13, 2002 wthout 1issue and
w t hout ever having been nmarried. He left no will and,
under the Louisiana |laws of intestate succession, his
only heirs were his nieces and nephews. One of his
ni eces, Caroline Lewis Hunt, would have inherited one-
third of his estate as an intestate heir. Prior to his
death, however, M. Lewis was interdicted,' and his
estate, which exceeded $16.5 mllion, was placed in the
Turner Hunt Lewis Trust. The trust instrunent provided
that, upon his death without a valid wll, each of his
heirs under state |law, except for Caroline Lew s Hunt,

woul d be his successor principal beneficiaries; and that

! Under Louisiana law, full interdiction is the conplete
renmoval of a person's legal right to care for hinself and his
affairs or property because of nental incapacity. See La. Cv.
Code Ann. art. 389 (2001)(“A court may order the ful
interdiction of a natural person of the age of majority, or an
emanci pated m nor, who due to an infirmty, is unable
consistently to nake reasoned decisions regarding the care of his
person and property, or to comruni cate those deci sions, and whose
interests cannot be protected by less restrictive neans.”).
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any property that would have devolved to his niece and
intestate heir, Caroline Lewis Hunt, would vest in her
descendants as if she had predeceased Turner Hunt Lew s.

As the trustees’ undi sputed pl eadi ngs establish, nany
years before M. Lewis's interdiction, Caroline Lew s
Hunt and her husband entered a Collateral Agreenent with
the Internal Revenue Service to turn over any
I nheritances that they received in order to discharge
their federal incone tax liability. It is also conceded
that the only reason that M. Lewis was interdicted and
his property placed in trust was to prevent a one-third
share of M. Lewis's assets from going to Caroline
through intestate succession, and subsequently to the
federal governnent to pay off the back taxes owed by
Carol i ne and her husband.

The underlying issue, which is res nova under

Louisiana law, may be restated nore fully as foll ows:
whet her the curator of a fully interdicted person w thout
a wll can, with court approval, supersede the |aw of

I ntestate succession by acting for the interdict to



create a trust, place the interdict’s property in the
trust, and nane persons as successor beneficiaries
different from those who otherwi se would have been
entitled to succeed as intestate heirs. The Louisiana
statutes do not provide a clear and unanbi guous answer to

t his question.?

2 Loui siana Code of Civil Procedure 4566(D) provides: “A
curator may place the property of the interdict in trust in
accordance with the provisions of Article 4269.1. The trust shal
be subject to termnation at the option of the interdict upon
termnation of the interdiction, or if the interdict dies during
the interdiction, at the option of his heirs or |egatees.”

Loui si ana Code of G vil Procedure Article 4269.1, in
pertinent part, provides: “At any time during his adm nistration
a tutor may apply to the court for authorization to place sone or
all of the mnor's property in trust for admnistration,
managenent and i nvestnent in accordance with the Loui siana Trust
Code. The trust instrument shall name the mnor as sole
beneficiary of the trust, shall nane a trustee, shall inpose
maxi mum spendt hrift restraints, and shall be subject to
termnation at the option of the beneficiary upon attaining the
age of majority or, should he fail to attain majority, at the
option of his heirs or |egatees.”

The Loui siana Trust Code, Louisiana Revised Statutes 8§
9:1973(B), provides: “Except as to the legitinme in trust, the
trust instrunment nmay provide that the interest of either an
original or a substitute principal beneficiary who dies wthout
descendants during the termof the trust or at its term nation
vests in sone other person or persons, each of whomshall be a
substitute beneficiary.”

The governnent contends that these provisions require that
an interdict’s trust nust designate himas the sole beneficiary
and that his property placed in trust nust be distributed to the
interdict’s heirs or | egatees upon his death. The plaintiff-
trustees argue that when the interdict has no direct descendants,
all of the pertinent statutes read together allow the trust to
conti nue beyond his death and allow the trustees to engage in
estate planning by nam ng other persons as beneficiaries with
court approval according to the best evidence of what the
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On Cctober 16, 2003, the plaintiffs, the trustees-
adm nistrators, filed this suit in state court pursuant
to Louisiana Revised Statutes 8§ 9:2233 and 28 U.S.C. 8§
2410 for trustees’ instructions or, alternatively, for
concur sus proceedi ngs, to address the question of whet her
the trust instrunent’s successor beneficiary provisions
were valid under Louisiana law. The trustee’s conpl aint
al so naned the United States as a party to this suit,
claimng the authority to hale it into the state court
under 28 U. S.C. 8 2410 on the grounds that the United
States may have or claim a lien against the trust
property through Caroline Hunt.

Specifically, in respect to waiver of sovereign
i munity , the allegations of the conplaint, in pertinent

part, state:

interdict would have wanted done with his property. This is a
guestion of state statutory interpretation that we concl ude we
lack jurisdiction to decide in the present case. Accordingly, the
i ssues here must be deferred for decision by the Louisiana courts
or legislature within the context of that state’s public policy
and traditions.



Jurisdiction over the United States of Anerica
wth respect to the Trust is conferred on this
Court by 28 U S C 8§ 2410, in that, as shown
below, the United States of Anmerica may have a
lien interest in certain of the Trust assets,
and 28 U.S.C. 8§ 2410 provides that the United
States of Anerica nay be nanmed a party in any
civil action in any state court havi ng
jurisdiction of the subject matter to quiet
title to real or personal property on which the
United States of Anmerica nay have a [sic] claim
alien.

15.

On Septenber 23, 1988, the New Ol eans District

of the Internal Revenue Service filed in the

recdds o LmdnRrish Lausiay inMrtgae Bk 34 a Roge 145 aMtice o
Federal Tax Lien Under Internal Revenue Laws (hereinafter
the Notice) regarding Caroline L. Hunt, residing at 4508
Lakeside Drive, Dallas, Texas 75205. Pursuant to its
terns, the Notice operates as a certificate of rel ease of
the federal tax lien as of Cctober 22, 1994. Subsequent
to the filing of the Notice but before October 22, 1994,
Caroline Lews Hunt entered into that certain Coll ateral
Agreenment between herself, her spouse, and the I|nternal
Revenue Service dated Decenber 15, 1988 (the Col |l ateral
Agreenent), which obliges her to turn over to the
I nternal Revenue Service one hundred percent (100% of
the amount of any devise, bequest, or inheritance she
recei ves.

17.

In the event the Trust instrunent does not
conply with Louisiana Code of Cvil Procedure
Articles 4566(D) and 4269.1, regarding the
placing of the property of an interdict into
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trust, defendant, Caroline Lews Hunt, as M.
Lew s’ heir, is entitled to an undivi ded one-
third (1/3) interest in the assets standing in
the Trust, and, defendant, the United States of
Anerica, may, as a result of the Collateral
Agreenent, have or claima lien on a portion of
the assets standing in the Trust.

(enphasi s added).

1. Waiver of Sovereign Imunity Under 28 U.S.C. 8 2410

In order to hale the federal governnent into a court
proceeding, a plaintiff nust show that there has been a

valid waiver of sovereign imunity. “A waiver of the

Feder al Governnent's  sovereign immunity  nust be
unequi vocal |y expressed in statutory text... and will not
be inplied.” Lane v. Pena, 518 U. S 187, 192

(1996) (citing United States v. Nordic Village, Inc., 503

US 30, 33-34 (1992)). The nere agreenent in court
between parties and their counsel is not sufficient to
constitute a wai ver of sovereign imunity. Shaw, 309 U. S.
at 501 ("No officer by his action <can confer
jurisdiction."). “Mreover, a waiver of the Governnent's

sovereign immunity wll be strictly construed, in terns



of its scope, in favor of the sovereign.” Lane, 518 U. S.
at 192. We may not enl arge the waiver beyond the purview

of the statutory | anguage. United States v. WIllians, 514

UusS 527, 531 (5th Cr. 1995). Absent a waiver of
sovereign imunity, the federal governnment is i mune from

suit. Loeffler v. Frank, 486 U.S. 549, 554 (1988). The

absence of such a waiver is a jurisdictional defect.

Kulawy v. U S., 917 F.2d 729, 733 (2d G r. 1990); Bodin

v. Vagsheni an, 462 F.3d 481, 484 (5th Gr. 2006) (hol di ng

that a lack of a waiver of sovereign immunity “deprives
federal courts of subject matter jurisdiction”).

Under 28 U S.C. 8 2410, Congress has waived the
governnent’s sovereign imunity to a limted class of
civil actions, solely with respect to property on which
the United States has or clains a nortgage or other |ien.
In pertinent part, Section 2410 provides: “[T]he United
States nmay be naned a party in any civil action or suit
in any district court, or in any State court having
jurisdiction of the subject matter...to quiet title

to...[or] of I nt er pl eader  or in the nature of
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I nterpleader with respect to... property on which the
United States has or clainms a nortgage or other lien.” 28
U S C § 2410(a).

In addition to requiring that the United States nust
have or claima |ien or nortgage on the subject property,
Section 2410 places other conditions on the governnent’s
consent to be sued - notably a requirenent that the
pl eadi ngs be sufficiently specific as to give notice to
t he Governnent of the nature of the lien or nortgage. For
example, “[t]he conplaint or pleading shall set forth
wth particularity the nature of the interest or |ien of
the United States...” and, if the case involves a federal
tax lien, the conplaint “shall include the nane and
address of the taxpayer whose liability created the lien
and, if a notice of the tax lien was filed, the identity
of the internal revenue office which filed the notice,
and the date and place such notice was filed.” 28 U S. C
8§ 2410(b).

In keeping with the Suprene Court’s decisions

regarding the construction of statutory waivers, a
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nonconpl yi ng conpl aint under 28 U S.C. 8§ 2410 does not
I nvoke the statutory waiver of sovereign immunity
granting consent to suit, and, consequently, cannot state

a claimupon which relief could be granted. See Mcklin

v. United States, 300 F.3d 814, 821 n. 7 (7th Gr. 2002);

Dahn v. United States, 127 F.3d 1249, 1251 (10th Cir.

1997); see also Hussain v. Boston Od Colony Ins. Co.,

311 F. 3d 623, 629 (5th Cr. 2002)(holding that the § 2410
wai ver “must be narrowly construed to conport precisely

wth congressional intent”) (citing Estate of Johnson,

836 F.2d 940, 943 (5th Cr. 1988). “Thus, ‘no suit may be
mai nt ai ned against the United States unless the suit is
brought in exact conpliance wiwth the terns of a statute

under which the sovereign has consented to be sued.

Hussein, 311 F.3d at 629 (quoting Koehler v. United

States, 153 F.3d 263, 265-66 (5th Cir. 1998)).

Further, ininterpreting and appl yi ng Section 2410 we
must be mndful of its purpose and history as a lien
renoval statute. Before the enactnent of its predecessor,

as the Suprenme Court observed in US. v. Brosnan, 363

12



U S. 237, 242-243 (1960):

[I]t was already then well established that the
United States was an indi spensable party to any
suit affecting property in which it had an
I nterest, and that such a suit was therefore a
suit against the United States which could not
be mai ntained without its consent. Furthernore,
the laws of many States thenselves required all
persons claimng an interest in property to be
joined as parties to any suit to foreclose a
lien or quiet title to the property. Thus there
was no way in which a party who held a lien on
property senior to that of the United States
could get a judicial decree extinguishing the
Governnment's interest.

To renedy this situation, Congress in 1924
passed the predecessor of 26 U S.C. s 7424, 26
US CA s 7424, which gives the holder of a
prior-filed lien the right to enforce it by
civil action against the United States, subject
to the exhaustion of certain admnistrative
remedi es.

In 1931, Congress, for simlar reasons,
passed the predecessor of 28 U S. C. s 2410, 28
U S CA s 2410, [which] gives a private |ienor
the right to nane the United States a party in
any action or suit to foreclose a nortgage or
lien or to quiet title to property on which the
United States clains any kind of nortgage or
lien, whether or not a tax |ien.

(footnotes omtted).
Thus, the statutes’ “only apparent purpose is to lift the
bar of sovereign immunity which had theretofore been

considered to work a particular injustice on private

13



| ienors[,]” Brosnan, 363 U S. at 246, and not to allow
any party agai nst whomthe governnent m ght have any kind
of claimto hale the United States into court.
Accordingly, this court and ot hers have consistently
hel d that Section 2410's waiver of sovereign imunity is
| napplicable if the governnent did not have or claim a
lien or nortgage on the property that is the subject of
the suit at the tinme the suit was filed. Section 2410
applies “only if at the tine [plaintiff] files suit the
governnment had a nortgage or other lien on the property
that is the basis of the taxpayer’s quiet title action.”

Koehler v. United States, 153 F.3d 263, 267 (5th Cr.

1998) .3 For exanple, “[t]here is no waiver (1) when a
taxpayer seeks to challenge the wvalidity of any

underlying tax assessnent [citing Montgonery v. United

States, 933 F.2d 348, 349 (5th Cr. 1991)], (2) when the

®Koehler cited with approval a nunber of cases from other
circuits with simlar holdings. See Hughes v. United States, 953
F.2d 531, 538 (9th Gr. 1992); Dahn v. United States, 127 F.3d
1249, 1251-52 n.1 (10th Cr. 1997); Murray v. United States, 520
F. Supp. 1207, 1210 (D.N. D. 1981), aff'd on other grounds, 686
F.2d 1320 (8th Cr. 1982); MacElvain v. United States, 867 F.
Supp. 996, 1002-03 (MD. Ala. 1994); Brewer v. United States, 764
F. Supp. 309, 314 (S.D.N. Y. 1991); Kulawy v. United States, 917
F.2d 729, 733-34 (2d G r. 1990).
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governnent is claimng a title interest in property

rather than a lien interest, [citing CQunmings v. United

States, 648 F.2d 289, 292 (5th Gr. 1981)] or (3) when
the governnent no |onger has a nortgage or a |lien upon
the property in dispute when the suit was filed. [citing
Koehl er, 153 F. 3d at 266-67]." Hussain, 311 F.3d at 629-
630.

Furthernore, if the conplaint or pleading does not
set forth wth particularity the nature of the
governnent's interest showng that it has or clains to
have a |ien or nortgage agai nst the property that is the
subject of the suit, the conplaint fails to satisfy the
conditions necessary to waive the sovereign imunity of
the United States and invoke federal jurisdiction. 28
US C 8§ 2410(b) (“The conplaint or pleading shall set
forth with particularity the nature of the interest or

lien of the United States.”); see also Dahn v. United

States, 127 F.3d 1249, 1251 (10th Gr. 1997) (hol ding
that a conplaint that fails to nmeet the pleading

requi renents “does not invoke the statutory waiver of

15



sovereign imunity"); Macklin v. United States, 300 F.3d

814, 821 n.7 (7th Gr. 2002) (noting that consent to suit
by the United States is conditioned on proper pleading
under section 2410).

I11. Adequacy of the Compl ai nt

Keeping these principles underlying sovereign
I muni ty and Section 2410 in m nd, we revi ewthe adequacy
of the pleadings in the trustee’'s conplaint. The
conplaint here fails to assert, or to allege facts from
which it may be inferred, that the governnent had or
claimed a lien or nortgage on Caroline Lews Hunt's
property when the suit was filed on Cctober 16, 2003.% O
those with potential clains to the estate, only Caroline

was al l eged to have owed any tax deficiency at that tine.

“Al so made parties were Caroline Lewis Hunt, the other
intestate heirs in their capacity as successor beneficiaries of
the trust, and the children of Caroline Lews Hunt, as her
descendants and successor beneficiaries. The governnent,
Caroline, and her children answered, each admtting nost of the
facts alleged by the trustees in their conplaint, and each
prayi ng that the court determ ne and order the appropriate
distribution of the trust assets in question. Because of the
absence of waiver of sovereign immunity, and the governnent’s
consequent immunity fromthis suit, it is unnecessary and
i nappropriate for us to reach or discuss the district court’s

summary judgnent decision on the nerits.
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Therefore, unless the governnent had or clained a lien on
her property when suit was filed, and a share of the
trust assets becane hers upon M. Lewi s’ death because
the trust provision diverting it to her descendants was
invalid, there is no way the governnent could have had a
lien on the trust assets when the suit was filed as
requi red by Koehler. In Section 15 of the conplaint, the
trustees alleged that the governnent had a tax lien on
Caroline’'s property that was due to self-release or
expire on Qctober 22, 1994, but the conplaint failed to
allege that the lien did not self-release or expire on
that date or that the governnent re-filed or renewed the
tax lien before its expiration.

Section 15 does go on to allege that prior to that
date, Caroline entered into the “Coll ateral Agreenent”
bet ween herself, her spouse, and the Internal Revenue
Service dated Decenber 15, 1988, which obliges her to
turn over to the Internal Revenue Service any devise,
bequest, or inheritance she receives. However, we have

reviewed the Collateral Agreenent, whichis in the record

17



as an exhibit, and find that it contains nothing which
purports to continue, renew or create a tax lien. The
Collateral Agreenent is sinply a contract by which
Caroline agreed to turn over future inheritances, and it
did not grant the governnent any |lien or security
interest in her property.® The conpl ai nt does not contain
any allegation that controverts or obviates the only
reasonabl e and | ogical inferences that can be drawn from
the pleadings, viz., that the governnent tax lien
particularly described in the conplaint was the only lien
the governnent ever had against Caroline’'s property,
that pursuant to its terns as described in the conpl aint
It self-rel eased or expired on Cctober 22, 1994, and t hat
t he governnent therefore did not have or claima |lien on
Caroline’'s property when the present suit was filed on
Oct ober 16, 2003.

Because of the conplaint’s evident insufficiency, we

® The Col | ateral Agreenent stipulates that “the federal tax
lien” shall attach to all after-acquired property of Caroline
Hunt. (enphasis added). However, it does not purport to extend
that |ien beyond its October 22, 1994 self-release date or to
create and inpose any additional lien.
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asked for and received supplenental briefs from the
parties on questions pertaining to sovereign imunity and
subject matter jurisdiction.® The trust beneficiaries
filed a supplenental brief that does not attenpt to
convince us that the conplaint expressly and definitely
establishes that the governnent had or clained a lien on
Caroline’'s property at the tine the suit was filed.
I nstead, they set forth several 1inaginative argunents
that an additional Ilien was created other than the
federal tax lien which apparently self-released. They
argue for the first tine in this case that, under one of
the Bankruptcy Code’'s definitions of a lien and also
under the |laws of Louisiana and Texas, the Collatera

Agreenent itself granted the United States a |ien on any

®The Government, in supplenental briefing requested by this
court, infornms us that its investigation reveals that the lien
had in fact “self-released” under this provision by the tine this
suit was filed and that no lien was thus in existence. W decline
to consider the results of this investigation, which were not
requested by the court and are in any event outside the record
and unsupported by any evidence other than the Governnent’s
assertions. In re GHR Enerqy Corp., 791 F.2d 1200, 1201-02 (5th
Cir. 1986). This dispute does underscore the defect in the
pl eadi ngs, however: the pleadings alleged that the Iien was
scheduled to “self-release” in 1994 w thout nmaking any
allegations as to whether it had, in fact, been rel eased.
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I nherited property Caroline mght receive in order to
secure her performance under the Coll ateral Agreenent.
The governnent has not argued, in its letter briefing or
at any other tine, that the Coll ateral Agreenent could,
on its own, constitute a |ien.

The beneficiaries’ argunent is without nerit. First,
the conplaint did not allege with particularity as
requi red by Section 2410(b) that the Col |l ateral Agreenent
created a lien for the governnent on Caroline s property
In existence at the tinme of the filing of this suit; the
conplaint does not quote any specific |anguage or
provision of the Collateral Agreenent by which the
governnent was granted a lien on Caroline’ s property. The
conpl aint nerely all eges, using contingent | anguage, that
If the trust provision in question is invalid the
governnent “may, as a result of the Coll ateral Agreenent,
have or claima lien on a portion of the assets in the

Trust.” In other words, the conplaint says nothing nore
than that if the governnent had a lien on Caroline's

property when suit was filed it would affect the assets
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of the trust, if she owns an interest in them The
beneficiaries’ argunent, nevertheless, asks us to read
into the pleadings an allegation of the existence of an
additional lien that was not specifically expressed or
referred to in the conplaint. But because the conpl aint
did not conply with the strict pleading requirenents
necessary to establish a waiver of sovereign immunity,
the beneficiaries cannot now rely on the vague and
I ndefinite allegations of the conplaint as alleging the
exi stence of an additional lien independently created by
the Coll ateral Agreenent in order to i nvoke the waiver of
sovereign immunity under Section 2410(a).

Second, even if the beneficiaries could belatedly
make the new argunent that the Collateral Agreenent
| ndependently created an additional |ien by operation of
| aw on Caroline's property satisfying the Section 2410
requi renents for a waiver of sovereign immunity, the
| egal authorities upon which they rely are inapposite.
The beneficiaries argue that because the Collateral

Agreenment was entered into in settlenent of the IRS s
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clainms against Caroline in her bankruptcy proceeding in
Bankruptcy Court, and a particular section of the
Bankruptcy Code defines a lien as a “charge against or
interest in property to secure paynent of a debt or
performance of an obligation,” 11 U S. C. § 101(37), the
Col l ateral Agreenent necessarily granted the United
States a lien against her property to secure its
per f or mance. Their argunent suffers from both a fal se
prem se and a non sequitur. The conplaint plainly did
not allege wth any degree of  particularity or
definiteness that the Collateral Agreenent granted a lien
or security interest of any kind to secure Caroline’'s
performance under the agreenent. Further, it does not
necessarily follow that the Coll ateral Agreenent created
or granted the governnent any kind of a |ien defined by
the Bankruptcy Code sinply because the parties were
I nvol ved in a bankruptcy case when it was entered into.
The beneficiaries have cited no judicial authority for
this broad enconpassi ng proposition.

The beneficiaries beg the question again by assum ng
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that a lien existed without providing any factual basis
I n support therefor while contending that such liens are

cogni zable and enforceable in Texas, citing Satsky V.

UsS., 993 F. Supp. 1027, 1029 (S.D. Tex. 1998) and

Loui siana, citing Frey v. Elmwod Devel opnent Conpany,

592 So.2d 493 (La. App. 5th Gr. 1991). The argunents and
the cases are inapposite. In Satsky, the court held that
alien filed by a hospital against a patient’'s cause of
action under a Texas statute was unenforceabl e because
the hospital had been paid in full for the services it
provi ded to Satsky, and there was consequently no debt to
secure by the existence of the lien. The beneficiaries
argue that under Texas |law, the Coll ateral Agreenent was
an “equitable lien,” a concept that has no application
here. "It is essential to the existence of an equitable
lien arising from express contract that the agreenent
deal with specific property which nust be so described
that it can be identified and there nust be an intention
to create the lien which is clearly apparent from the

| anguage of the instrunent itself together with the
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attendant circunstances. " Bradl ey v. Straus-Frank Co.,

414 S. W 2d 504, 508 (Tex. Civ. App. 1967). The Col | at er al
Agreenent did not nention, describe, or identify the
Turner Hunt Lewi s Trust.

Erey is distinguishable fromthe present case because
the settlenent agreenent in that case, unlike the one
here, expressly provided that the coll ateral securing the
creditor’s claimconsisted of the building and all rents;
that the creditor was entitled to seize all collateral,
i.e., the building and rents, via the previously filed
petition for executory process and the seizure effected
thereunder in the event of a default by the debtor. In
both Satsky and Frey, the lien alleged to exist was set
forth in clear, explicit |anguage, unlike the Coll ateral
Agreenent in the present case in which there is no
provi sion which purports to grant a lien and which the
beneficiaries did not allege or expressly argue had been
alleged to create a lien until this case reached this
court on appeal. Moreover, the United States has never

claimed that the Collateral Agreenent created or
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constituted a lien, and did not do so in its briefing to
this court.

I V. Concl usi on

For these reasons, we conclude that because the
conplaint in this case did not allege with particularity
facts establishing that when the suit was filed that the
governnent had or clained a |lien or nortgage on property
that is the subject of the suit that the waiver of
sovereign immunity of the United States under 28 U. S. C.
8 2410 is inapplicable to this case. Accordingly, the
judgnent of the district court is VACATED and the case is
REMANDED to it with instructions to dismss the suit
against the United States for lack of a waiver of
sovereign imunity and to remand the case to the state
court for further proceedings consistent wth this

opi ni on.
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