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Manuel Pefal oza-Duarte (“Pefial oza”) was convicted by a jury of
aiding and abetting the possession of nethanphetamne with the
intent to distribute. On appeal, he argues that the evidence is
insufficient to convict him beyond a reasonabl e doubt because it
fails to showthat he had any crimnal intent to advance the crine.
| ndeed, he contends, the evidence showed hardly nore than that he
was a passenger in the vehicle with the know edge that contraband
was present. Furthernore, he argues, evidence of crimnal intent
is especially |lacking when considered in the Iight that he had no
crimnal record and that he was a confidential informant for | ocal

California police. W agree and hold that there is insufficient



evidence to support the verdict. W therefore REVERSE and VACATE
Pefial oza’ s convi ction and RENDER a judgnent of acquittal.
I

On Tuesday, August 24, 2004, Louisiana State Police (LSP)
Trooper Ryan M dkiff stopped a white Crown Victoriawith California
license plates for failing to signal a |ane change. The driver was
|ater identified as Jesus Bernudez-Pi neda (“Bernudez”). Pefial oza
was seated in the passenger seat of the vehicle. Bermudez told
M dki ff that the passenger was his cousin. Wen asked where he was
goi ng, Pefal oza said that he and his brother (Bernudez) were going
to Florida to visit famly

Ber nudez gave M dkiff consent to search the car. During the
search, Mdkiff discovered seven tape-w apped packages contai ni ng
met hanphet am ne hi dden under the glove conpartnent. At trial it
was sti pul ated that the net hanphet am ne wei ghed 876.8 grans with a
purity level of 92 percent and that one kil ogramof net hanphetam ne
was worth approxi mately $40,000. No clothes, |uggage, or weapons
were in the vehicle.

Pefial oza and Bernudez were placed under arrest, read their
M randa' rights, placed in the backseat of the sane car, and
transported to the police substation. At the substation, after
being placed in a different interviewroomfromBernudez, Pefial oza

first told an LSP Trooper that he was working for the police.

Mranda v. Arizona, 384 U.S. 436 (1966).
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Pefial oza showed Trooper Thonas Not o, who specializes in Narcotics
Trafficking, the business cards of Detective Mario Garcia of the
Costa Mesa (California) Police Departnent and of Drug Enforcenent
Adm ni stration (DEA) Task Force Oficer Dana Potts. He indicated
in English? that he was working for Detective Garci a.

Pefal oza told Noto that while en route to Ol ando, Florida,
Bernmudez told him that there were drugs in the car. Pefial oza
stated that Garcia did not know about the drugs, but that he had
planned to call Garcia at the next opportunity. Noto then
contacted the | ocal DEA office and was told that they knew not hi ng
about the situation; Noto, however, did not call either Garcia or
Potts. He | ater acknow edged that the two busi ness cards Pefal oza
provi ded proved to be legitinmate.

Wi | e Pefial oza was still at the substation, DEA Special Agent
David Drasutis arrived to assist in the investigation. He took
custody of the suspects’ personal effects, including their pay
stubs, which showed that Pefial oza and Ber nudez worked for the sane
enpl oyer. Drasutis then interviewed Pefial oza, who stated that he
worked for the DEA in California and that Garcia was his control

of ficer.:3 Pefal oza told Drasutis that he intended to contact

2Trooper Noto testified that he does not speak Spanish; the
evidence at trial was that Pefal oza speaks Spani sh and has only a
“very poor understandi ng” of English.

3This conversation appears to have been conducted using a
m xture of English and Spani sh. Agent Drasutis testified that
Pefial oza appeared to have “a very poor understandi ng of English”
and that he hinself spoke Spanish “very poorly. I would say
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Garcia to inform him about the drugs and repeatedly asked to be
permtted to contact Garcia, but was not allowed to do so.

Drasutis contacted Garcia and confirmed that Pefal oza was a
docunent ed confidential informant (“Cl”) for the Costa Mesa Pol i ce.
Drasutis, who had confiscated Pefial oza’s cell phone, reviewed the
call list and determ ned that Pefial oza had recently placed a cal
to Garci a.

At sonme point, Senior Special Agent Robert Donal d Reidell, who
was with the United States Departnent of Honeland Security,
| mm gration and Custons Enforcenent, arrived at the substation and
then transported Pefial oza fromthe substationtothe jail in Amte,
Loui si ana. During the trip, Pefialoza told Reidell that he had
wor ked on and off for a police officer in Costa Mesa, California
nanmed Mario.* Reidell remnded him of his Mranda rights.
Pefial oza then told Reidell that he knew the drugs had been pl aced
in the car in Santa Ana, California, that he knew the people who
pl aced the drugs in the car, and that the drugs were destined for
O lando. He stated that he did not know who was to receive the
met hanphet am ne, but that Bernudez did. He told Reidell that he
believed that the drugs came across the border in San Ysidro

California, in trucks.

tourist level.”

‘Agent Reidell testified that they spoke in both Spanish and
English, that he is “proficient in the Spanish | anguage” and that
he often acts as a translator during interrogations.
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I n due course Pefial oza was indicted, pleaded not guilty and
went to trial. H s defense was that he was a Cl, that he had no
intent to violate the drug laws at any tine and that the governnent
had failed to prove that he possessed t he net hanphetam ne with the
intent to distribute.

At trial, Detective Garcia confirnmed that Pefal oza was a Cl
and had been so for two years. G@Garcia testified that he used Cls
to gather information and evidence of narcotics traffickers and to
make control | ed buys and deliveries of narcotics. Garcia said that
bef ore a purchase or delivery was contenpl ated, the control officer
al ways spoke with his Cl

Garcia stated that he had i nstructed Pefial oza that during the
course of any undercover operation, he (Pefial oza) should give him
any information "right away," be truthful, and remain in constant
cont act . Garcia and Peial oza had exchanged cellul ar tel ephone
nunbers. Garcia and Pefal oza also discussed procedures to be
enpl oyed when a control | ed purchase was cont enpl at ed. Pefal oza was
i nstructed that such purchases were al ways done in conjunction with
pol i ce supervision and that he was not to conduct such purchases by
hi msel f. Garcia testified that Pefaloza wunderstood these
procedures and that he had nmade at |east five purchases prior to
August 2004. Garcia testified that although he and Pefal oza

conduct ed under cover purchases in other states, such purchases were



done “only by phone.” Garcia also stated that he “never sent
[ Peflal oza] out of state to nake purchases.”

Garcia testified that he spoke with Pefial oza on the ni ght of
Sat urday, August 21. At that tine, Pefal oza told Garcia that there
were "sonme people comng up from Mexico and that he was providing
themwth a ride up north." Pefal oza stated that "once up north
they were going to neet a guy" and di scuss busi ness. Pefial oza told
Garcia that he would drive back after the neeting and tell Garcia
what had occurred. Garcia asked Peflaloza if the neeting involved
any drugs or noney. Pefaloza told Garcia "no" and that it was a
nmeeting only. Garcia instructed Peflaloza to call him when he
returned. Garcia did not speak with Pefal oza again. However,
phone records showed that Pefial oza called Garcia at 3:15 p.m on
Sunday, August 22. Garcia did not answer and Pefal oza did not
| eave a voi ce nessage.

Garcia further testified that Pefialoza never nentioned
transporting nethanphetamne to Florida wth Bernudez. Nor did
Garci a aut hori ze Peial oza to becone i nvol ved i n such a transacti on.
Garcia stated that Pefialoza "canme highly recommended from the
detecti ve who had handl ed hi mbefore" and that Pefal oza had proven
hi msel f to be dependabl e and reliable. Garcia s testinony was that
Pefial oza had provided approximately a hundred tips and | eads
regardi ng drug trafficking and that Pefial oza knew "a | ot of people
in Southern California." Typically, when Pefial oza cane to Garcia
wth a |lead that soneone was "in on a drug trade," Garcia would
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tell Pefialoza "to get in good" wth that person, "[t]ake a ride
wth that person, go out to eat wwth that person, do whatever it
[took] to glean the information." Garcia told the jury that
al t hough Pefal oza was not a DEA informant at the time of his
arrest, he (Garcia) had contacted DEA Agent Potts and filled out
various forns early in 2004 in order to start the process of having
Pefal oza confirnmed as an official DEA informant.

Pefial oza was sentenced to 121 nonths in prison. He then filed
this tinely appeal.

1]

Pefial oza chal | enges the sufficiency of the evidence to uphold
hi s conviction. The sufficiency of the evidence is reviewed to
determ ne whether any rational trier of fact coul d have found that
t he evidence established guilt beyond a reasonabl e doubt. Jackson

V. Virginia, 443 U S 307, 319 (1979). Because Pefal oza properly

preserved this issue by noving for a judgnent of acquittal at the
close of the Government's case and at the close of all evidence,

this issue is reviewed de novo. See United States v. |zydore, 167

F.3d 213, 219 (5th Gr. 1999). In evaluating the sufficiency of
the evidence, we view all evidence and all reasonable inferences
drawmn from it in the |light nost favorable to the Governnent

United States v. CGourley, 168 F.3d 165, 168-69 (5th Cr. 1999).

Revi ew of the sufficiency does not include review of the weight of

the evidence or of the credibility of the wtnesses. United States

v. Garcia, 995 F.2d 556, 561 (5th Cr. 1993).
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As we have noted, Pefal oza’s conviction was for aiding and
abetting the possession of nethanphetamine with the intent to
di stribute. To convict a defendant for possession of
met hanphetamne with intent to distribute, the Governnent nust
prove that the defendant (1) know ngly (2) possessed
met hanphetamne (3) with the intent to distribute it. United

States v. Lopez, 74 F.3d 575, 577 (5th Gr. 1996). To prove that

a def endant aided and abetted, the Governnent nust prove that the
three elenents of the substantive offense occurred and that the
def endant associated with the crimnal venture, purposefully
participated inthe crimnal activity, and sought by his actions to

make the venture succeed. See United States v. Delagarza-

Villareal, 141 F.3d 133, 140 (5th Gr. 1997); 18 U S.C. § 2.
“Associ ation” neans that the defendant shared in the principal’s

crimnal intent. United States v. Jaram|lo, 42 F.3d 920, 923 (5th

Cr. 1995). “Participation” neans that the defendant engaged in
sone affirmative conduct designed to aid the venture or to assi st
the perpetrator of the crine. Id. Thus, “to aid and abet, a
def endant nust share inthe intent to commt the offense as well as

play an active roleinits conmssion.” United States v. Lonbardi,

138 F. 3d 559, 561 (5th Gr. 1998). It is not enough to show that
he engaged in otherw se innocent activities that just happened to

further the crimnal enterprise. United States v. Beckner, 134

F.3d 714, 718-19 (5th Gr. 1998).



Turning to the instant case, the jury could reasonably have
concl uded t hat a know ng possessi on occurred because
met hanphet am ne was found in Bernudez’s car, in which Pefial oza was
a passenger.® The jury coul d have al so reasonably inferred, due to
the large quantity of met hanphet am ne  sei zed, t hat t he

met hanphet am ne was i ntended for distribution. See United States

V. Quiroz-Hernandez, 48 F.3d 858, 868 (5th Cr. 1995). Thus,

Pefial oza’ s convi ction for aiding and abetting nust be upheld if he
know ngly associated hinmself with and engaged in sone affirmative
conduct designed to aid the crimnal venture.

The Governnment contends that circunstantial evidence | eads to
inferences sufficient to satisfy these elenents because (1)
Pefial oza was famliar with the drug trade; (2) Pefal oza told Garci a
he was headed “up north” fromcCaliforniainstead of due east toward
Florida and failed to contact himwhile en route to Florida; (3)
Pefial oza failed to i nformTrooper M dkiff pronptly of the existence
and |ocation of the nethanphetam ne; (4) Peflaloza was acting
contrary to procedures established with Detective Garcia and his
tripto Florida was not authorized; and (5) Pefial oza told different
stories about his invol venent before admtting to Agent Reidell he

had known the drugs were in the car.

SAs | ong as a know ng possessi on occurred, a defendant charged
wth aiding and abetting may be convicted of the offense of
possession wth intent to distribute a controll ed substance even if
he di d not have actual or constructive possessi on of the substance.
See United States v. Gonzales, 121 F.3d 928, 936 (5th Gr. 1997).
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The difficulty in concluding that this evidence establishes
Pefial oza’s guilt beyond a reasonable doubt is that all of the
Governnent’s proof is equally consistent with Pefial oza’s credible
defense that he was a longstanding CI who did not want to revea
himself to the driver and the |ack of evidence that he knew where
the car was destined when it left California. There was no
evi dence that showed Pefial oza | oaded or w tnessed | oading of the
drugs into the car, nor that he drove the car or otherw se advanced

the crimnal enterprise. See Jaramllo, 42 F.3d at 924 (holding

that the defendant had participated by driving with the princi pal
to the site of the drug transaction and carrying a |large enpty

purse, presumably to stash noney); United States v. Hernandez-

Beltran, 867 F.2d 224, 227 (5th GCr. 1989) (finding that a
def endant who drove an i ndi vi dual possessing cocai ne to the border,
et himcross on foot, net himon the other side, and drove himto
a neeting had indeed aided and abetted). C ose association with
suspected drug traffickers, standing alone, is insufficient to

sustain a conviction for aiding and abetting. See Hernandez-

Beltran, 867 F.2d at 226. This principle is especially conpelling
when the defendant operates as a C and has no crimnal
convi ctions.

Mor eover, as we have indicated, the fact that Pefial oza failed
totell the LSP Troopers i mmedi ately that there was net hanphet am ne
in the car is not necessarily affirmative conduct designed to
further the crimnal enterprise. It equally reflects Pefal oza's
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consistently-offered defense that he woul d expose hinself as a C
if he said anything before he was separated from Bernudez. I n
addition, Pefialoza’'s statenents at the tinme of the stop raise
questions related to linguistic difficulties. The evidence at
trial indicated that the LSP Troopers spoke very little Spani sh and
t hat Pefal oza had a very poor understandi ng of English. The first
of ficer Pefal oza nmet who spoke Spanish was DEA Agent Reidell.
During their ride to the jail in Amte, Pefial oza was able to get
across his full story regarding his work for Detective Garcia and
his knowl edge of the Florida trip.

Wi | e t he Governnent argues that Pefal oza’s story changed, it
is also true that his story becane clearer and nore devel oped the
easier it becane for him to communicate with the police, both
linguistically and because the driver Bernudez was not present.
Furthernore, there is noinherent contradiction between the stories
Pefial oza told Noto (the first officer with whomhe spoke outsi de of
Bernudez’ s presence) and Reidell (the first officer with whom he
shared a common | anguage). Al t hough he comuni cated additiona
details to Reidell about the drugs being placed in the car in Santa
Ana, no evidence indicates that he assisted in or witnessed any of
this activity. W note further that the information Pefial oza
provided to Reidell appears to have been the sane type he regularly
provided to Detective Garcia when in California.

We are required to reverse a conviction “if the evidence
construed in favor of the verdict gives equal or nearly equa
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circunstantial support to a theory of gquilt and a theory of
i nnocence of the crinme charged.” Jaramllo, 42 F.3d at 923
(quotation marks and citation omtted).® |t appears clear in this
case that the circunstantial evidence on which the governnent
relies gives equal support to the theory offered by Pefal oza,
nanely that he was a trusted CI, with no crimnal convictions, who
wanted to protect his cover and who found hinself a passenger in an
autonobile very far fromhone with no affirnmative association in
the crimnal venture.

Thus, because the circunstantial evidence equally supports a
theory of innocence of the crinme charged, we find that it is
insufficient to sustain the jury's verdict of quilt.

|V

For the foregoing reasons, the conviction is REVERSED and

VACATED and a judgnent of acquittal is RENDERED

REVERSED, VACATED, and RENDERED.

%Pefial oza argues one theory of innocence: the evidence is
insufficient for a reasonable jury to believe beyond a reasonabl e
doubt that he is guilty. |In addressing this single theory urged,
we have evaluated the evidence in a light nost favorable to the
Governnent. That evidence is, at best, in equal balance and on
t hat basi s no reasonabl e jury coul d have found Peflal oza guilty. W
therefore see no tension between this case and our holding in
United States v. Bell, which remnds that “[i]Jt is not necessary
t hat the evidence excl ude every reasonabl e hypot hesi s of innocence
or be wholly inconsistent with every conclusion except that of
guilt, provided a reasonable trier of fact could find that the
evi dence establishes guilt beyond a reasonable doubt.” 678 F.2d
547, 549 (5th Cr. 1982) (en banc).
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