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This case deals wth the performance of
obligations wunder right of first refusal (ROFR)
cl auses, also terned “preferential rights” clauses,
in four joint operating agreenents (JOAs) to which
def endant - appel | ee Texaco Expl orati on and Producti on,
Inc. (“TEPI”) and plaintiffs-appellants, Fordoche,
Inc. and Ronnie and Rebecca Theriot ("“Fordoche
group”) were parties. Each of the ROFR cl auses
required that any party to the JOA, before selling
any of its mneral interest described in the JOA to
athird party, must first offer the sane interest to
the other parties to the JOA on the sane terns as
that of the contenplated sale to the third party.
TEPI planned to sell its mneral |eases affected by
the four JOAs to a third-party, EnerVest Energy,
L.P., as part of a $78+ mllion package sale
I ncl udi ng additional m neral |eases in several areas
of the state. Before doing so, TEPI sent the

For doche group letters notifying themof its planned



package sale and calling on themto exercise their
preferential rights for a price of $2+ mllion within
30 days. The Fordoche group expressed interest but
questioned whether TEPI's letters anounted to a good
faith offer to sell them for a fairly allocated
anount, the identical type and quantity of property
rights that TEPI planned to sell to EnerVest. The
For doche group contends that despite its requests for
information, it never received satisfactory answers
to its questions. TEPI, on the other hand, takes the
position that the letters it sent the Fordoche group
fulfilled its obligations to the Fordoche group and
that the group did not request additional data or
explanation. It is undisputed that the Fordoche group
di d not exercise or waive its preferential rights as
TEPI demanded in its letters, or in any other way;
and that sone seven nonths after the Fordoche group
received the letters TEPI sold all of its interests

affected by the four JOAs to EnerVest in the package



sale as planned. The Fordoche group brought this
suit, claimng that they had been damaged by TEPI's
failure to conply in good faith with the ROFR
cl auses.

The ultimate question in this appeal is whether,
based on the record before us, TEPI perfornmed its
obligations in good faith as required by the ROFR
cl auses and, therefore, is entitled to sumary
j udgnment di sm ssing the Fordoche group’s clains. W
conclude that TEPI has failed to carry its burden of
showing that there is no genuine issue as to any
material fact or that it is entitled to a judgnent as
a matter of |aw

Favoring the non-noving parties in the resol ution
of genuine issues as to material facts and i n draw ng
reasonabl e i nferences, the evidence presented for and
agai nst summary judgnent i s reasonably susceptible to
the following interpretation:

(1) TEPI breached its obligations under the ROFR



cl auses found within the JOAs because:

(a) Under the August 29, 1962 JOA the
Fordoche group had a preferential right to
purchase from TEPI, “its interest, in whole
or in part, in the properties affected by
this agreenent” that TEPI sold to EnerVest.
Thus, the 1962 JOA's ROFR affected TEPI's
entire working interest wunder that JOA
Accordi ngly, when TEPI sold that working
i nterest to EnerVest after offering to sell
the Fordoche Goup only a l|lesser interest,
Vi z., TEPI '’ s share  of the unitized
subst ances, It br eached t hat ROFR.
Alternatively, TEPI breached that RFOR by
effectively transferring to EnerVest the
right to control and use the tangible
facilities and the surface rights necessary
to their use after specifically excluding

themfromthe property it offered to sell to



t he Fordoche group;
(b) TEPI failed to perform its obligations
under the ROFRs because it transferred
property af fected by t he Fordoche’ s
preferential rights w thout ever making an
offer to sell any certain or definite thing
or property interest to the Fordoche group;
(c) TEPI breached the ROFRs by selling the
property affected by the Fordoche group’s
preferential rights to EnerVest for a | esser
price than TEPlI asked in its offer to the
For doche group.
(2) TEPI breached its duty to act in good faith
with respect to its performance of its
obl i gati ons under each of the ROFRs by:
(a) substantially increasingthe priceinits
offer to the Fordoche group between March 1,
2000, and April 26, 2000 with the intention

of di scouragi ng the Fordoche group’ s exerci se



of their preferential rights; and
(b) maki ng m srepresentations to the Fordoche
group regarding its ownership interest in
certain tangible and intangible property
associ ated with the production units, as well
as m srepresentations regar di ng t he
productivity of certain wells.
Facts
Defendant TEPI and plaintiffs, the Fordoche
group, along with many others not parties to this
suit, separately owned m neral |eases that gave them
working interests! in respect to four different
production units in the Fordoche Field in Point
Coupee Parish, Loui siana. The purpose of these
production units was to all owworking i nterest owners

to extract certain types of mnerals fromdesignated

' Aworking interest is defined as, “The rights to the

mneral interest granted by an oil-and-gas | ease, so called
because the | essee acquires the right to work on the | eased
property to search, devel op, and produce oil and gas, as well as
the obligation to pay all costs. -- Also terned |easehold
interest; operating interest.” Black’s Law Dictionary, (8th ed.
2004) .



sands underlying particular tracts of |land. Because
no party contends otherwise, we infer that each
m neral lease involved in this case is a standard
contract whereby the |essee has the right to: (1)
explore for and extract oil, gas, or other mnerals;
(2) make reasonably necessary use of the surface of
the | ands affected for those purposes; and (3) assign
or transfer those rights to other persons.

TEPI, the Fordoche group, and the non-party | ease
owners were parties to four different joint operating
agreenents (JOAs)forned by themor their predecessors
for the purpose of producing mnerals fromthe four
unitized sands. The function of a JOA is to spell
out each party's rights and duties with respect to
drilling, devel opnent, operations and accounting in
connection with each production unit. The follow ng
provi des the dates of execution of each JOA and the
property affected by each JOA:

(1) August 29, 1962 JOA is for the Pressure



Mai nt enance Unit “K’ and Upper Dearing Sands and
covers the Commngling Facility No. 8 and the
follow ng wells:

* J.O Long Well #2-D

* J.O Long Well #5-D

* J.O Long Well No. 8

* L.E. Carpenter Well #1-D

>(.

Clark Heirs Well #2
(2) May 1, 1969 JOA is for the Long RA SU A and

covers the follow ng wells:

>(.

Price Ul Well #1

>(.

Price J.O Long Well #9-D

* U2 Well #1 & 1 Alt.

>(.

Long RA SU A#2- A
(3) Decenber 1, 1969 JOAis for the “L” Sand Unit
and covers the follow ng well:
* Fairchild-Chauvin UL Well #1
(4) Novenber 14, 1995 8000 RA SUA Operating

Agr eenment covers and affects the foll ow ng wel | s:



* J.O Long Well #7-D

* J.0O Long Well #11

>(.

Clark Heirs Well #1

>(.

Clark Heirs Well #3

>(.

Fairchil d- Chauvin Well U2-1 Alt.

* B.W Dreyfus Well #1-A

>(.

Ms. Rap Price Well #1

>(.

G ark Duckworth U2 #1

Al four JOAs at issue have common features
regarding the “operator.” First, each JOA details
the sel ection process of an operator in addition to
explaining the power of this position. Under the
JOAs, the operator is designated as TEPI. Further,
the JOAs provide that the operator, while under the
ultimate direction and control of the directives of
the JOA, is nevertheless authorized to nmanage and
supervi se the day-to-day operations of the production
unit. Second, each JOA provides a replacenent

process avail able to the owners of a majority of the
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conbi ned working interests upon a vacancy in the
position; said majority is enpowered to el ect anot her
owner as TEPI’'s successor. Third, the JOAs authorize
t he operator to devel op and operate the Unit Area for
the production of Unitized Substances for the joint
account of the parties. Finally, each JOA provides
that the property and equipnent acquired by the
operator or the parties for the purpose of exploring
for and producing mnerals within each respective
unit shall becone the property of the parties of each
JOA as co-owners in indivision.?

The ROFR clauses in the four JOAs are simlar
except for one mpjor difference. The August 29, 1962
JOA provides that the ROFR applies to the sale by a
party of “its interest, in whole or in part, in the
properties affected by this agreenent.” By contrast,
the other three JOAs provide that the ROFR wll

extend to the sale of any part of a party’s specified

2See La. Civ. Code art. 797 et seq.
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interest in “unitized substances.”?

In 1999, TEPI decided to offer for sale to
sel ected prospects its entire working interests in 16
oil and gas fields in Louisiana for the highest |unp
sum bid in a global transaction called the “CGulf
Coast Package.” The @ulf Coast Package incl uded,
anong others, the Fordoche Field. TEPI solicited
bi ds on the GQul f Coast Package, and EnerVest was the
successful bidder with an offer of approximtely
$78.7 mllion. O the $78.7 mllion paid to TEPI,
EnerVest initially allocated $1,998,811 as the val ue
of the property subject to the Fordoche group’s
preferential rights and advised TEPI of that
al located price. As part of the sale, EnerVest also
agreed to indemify TEPI in the event of incurred
liability as a result of the ROFR cl auses.

On March 1, 2000, TEPI, in witing, offered

® Unitized substances, under the JOAs, are defined as, “al
gas and condensate in and which may be produced and saved” for
the sands underlying the unit area referenced by the JOA
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appel l ants the opportunity to purchase, at EnerVest’s
all ocated price (%$1,998,811), TEPI's undefined
interests in the property. M. Ronnie J. Theriot,
one of the plaintiffs, responded wth questions
regarding the property offered to them and why and
how t he price had been determ ned as the “all ocated”
price. TEPI sent subsequent offer letters to the
appel lants on April 26, 2000, purporting to clarify
the property interests offered and stating an
all ocated price of $2,014,861.% On May 22, 2000, the
appel l ants agai n responded with an i nquiry regarding
how TEPI arrived at the allocated val ue, and whet her
the value reflected the price that EnerVest was
offering to pay for the specified assets. The

Fordoches requested an additional thirty days to

* TEPI sent separate, identical letters to Fordoche, Inc.
and the Theriots. The letters essentially explain that nost, but
not all, of Fordoche Field is covered by the Fordoches’
preferential rights. Upon researching the various JOAs, TEP
realized that additional preferential rights were applicable, and
therefore, TEPI adjusted the previous allocated value. The
letter then lists the assets under each JOA that were subject to
preferential rights and gives an all ocated value for each JOA
The total of those allocated val ue equal s $2, 014, 861
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adequately research the matter in order to determ ne
whether to exercise or waive their preferential
rights. TEPI soldits interest in the Fordoche Field
to EnerVest on Decenber 22, 2000, seven nonths after
t he appell ants’ request.
St andard of Revi ew

This Court reviews the district court’s grant of
summary judgnent de novo, applying the sane standard
as the district court.> Summary judgnent is
appropriate “if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together
wth the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the
noving party is entitled to a judgnent as a matter of
law.”® A fact is material only when it mght affect

t he outcone of the suit under the governing | aw, and

®> Gowesky v. Singing River Hospital Systenms, 321 F.3d 503,
507 (5th Cr. 2003).

® Fed. R Civ. P. 56(c); see also Celotex Corp. v. Catrett,
477 U.S. 317, 322-23 (1986).
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a fact is genuinely in dispute only if a reasonable
jury could return a verdict for the nonnoving party.’
The evidence should be viewed in the |ight nost
favorable to the non-novant.® [|f the nobving party
neets the initial burden of showing there is no
genui ne issue of material fact, the burden shifts to
t he nonnovi ng party to produce evi dence or designate
specific facts showi ng the existence of a genuine
i ssue for trial.”®
Anal ysi st
A. TEPI's Breach of the Right of First Refusal
The right of parties to contract for a “right of

first refusal” has been recognized by Louisiana

" Anderson v. Liberty Lobby, Inc., 477 U 'S. 242, 248 (1986).

8 Duckett v. City of Cedar Park, Texas, 950 F.2d 272, 276
(5th Gr. 1992).

°Allen v. Rapides Parish Sch. Bd., 204 F.3d 619, 621 (5th
Cir. 2000).

1 The federal courts are enpowered by 28 U.S.C. § 1332 to
hear this suit as the parties to it are diverse and the amount in
controversy exceeds $75,000. Under the holding of Erie Railroad
Co. v. Tonpkins, 304 U S 64, 58 S. C. 817 (1938) and Kl axon Co.
v. Stentor Electric Mg. Co., Inc., 313 U. S. 487, 61 S. C. 1020
(1941), we nust apply Louisiana s obligations and m neral |aw.
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courts for sonme tine.* |In 1993, the jurisprudence
was codified by the Louisiana Legislature in
Loui siana Civil Code articles 2625 and 2626. Article
2625 provi des:

A party may agree that he wll not sell
acertainthing without first offeringit
to a certain person. The right given to
the latter in such a case is a right of
first refusal that may be enforced by
speci fic performance.

Article 2626 provides:

The grantor of a right of first refusal

may not sell to another person unless he

has offered to sell the thing to the

hol der of a right on the sane terns, or

on those specified when the right was

granted if the parties have so agreed.

It is apparent that the driving intent of the
four JOAs was to provide appellants with a right of

first refusal. Wat is at issue regarding the breach

of the ROFRs is as foll ows:

" Ebrecht v. Pontchatoul a Farm Bureau Assoc., Inc., 498
So.2d 55 (La. App. 1st CGr. 1986); Crawford v. Deshotels, 359
So.2d 118 (La. 1978); Price v. Town of Ruston, 171 La. 985, 132
So. 653 (La. 1931).
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(1) the “thing” that is the subject of the
ROFR under Article 2625;
(2) whether TEPI clearly and unanbi guously
descri bed the property offered to
appellants inits March 1, and April 26, 2000
offer letters;
(3) whether TEPI offered the sane “thing” to
appel l ants, the holder of the right, on the
sane terns, before selling to Ener Vest
1. The “Thing” Subject to the ROFR
According to Article 1983, “Contracts have the
effect of law for the parties....” Therefore, to
determ ne the “thing” upon which the right of first
refusal was granted, we nust turn to the | anguage in
each of the four JOAs.
A. The 1962 JOA
The 1962 JOA provi des:
Before the sale to a third party by any
OQperating Party of its interest, in whole or
in part, in the properties affected by this

agreenent, the other Operating Parties shall

17



be given the refusal thereof at the best
price offered in good faith by a third party,
and such other Operating Parties shall have
the preferred right to purchase at the price
stated, which right shall be exercised within
thirty (30) days after receipt of witten
notice of the offer made by a third party....

It is self-evident that the 1962 JOA extends
appel lants’ ROFRto TEPI's entire working interest in
its mneral |eases subject to that JOA. The text of

t hat agreenent provides, “before the sale to a third

party...of its interest...in the properties affected

by this agreenent.” (Enphasis added).

TEPI viol ated the August 29, 1962 JOA by failing
to offer the entirety of its interest in the property
affected by the JOA to the Fordoche group, yet
thereafter selling the entirety to a third-party
buyer, EnerVest. The April 26, 2000 offer letter
st at es,

The followng facilities are either owned

entirely by TEPI, or if jointly owned, not

subject to any preferential right to purchase.

These facilities wll be conveyed to EnerVest.

Addi tionally, none of the rights of way, pipeline

18



rights of way and surface |eases |isted on
Schedule B to the Agreenent are subject to the
preferential right to purchase. As your
preferential right to purchase does not include
all facilities or any rights of way, should you
elect to exercise your preferential right to
purchase, you wll need to enter into a
producti on handling agreenent with EnerVest.
Thereafter, TEPI lists eleven tangi ble properties
that are excluded fromthe appellants’ ROFR
This April 26, 2000 letter indicates that TEPI
was offering to sell the Fordoche group sonething
| ess than TEPI's entire working interest under the
1962 JOA. In fact, the district court inits reasons
for sunmary judgnent and TEPI in its brief in this
court assert that the ROFR in the 1962 JOA only
grants to each party the preferential right to
purchase a departing party’ s interest inthe unitized
subst ances. However, the 1962 JOA clearly and
unanbi guously provides to the contrary The ROFR
extends to all of each party’'s property interests
affected by the JOA, that plainly includes each

party’s wundivided interest in the tangible and
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I ntangi ble assets acquired and enployed for the
operation of the production unit, as well each
party’'s rights as a mneral |essee or owner of
another mneral interest. The ROFR is certainly not
limted to each party’'s interest in the unitized
subst ances according to a plain reading of the 1962
JOA.

The April 26, 2000 letter illustrates that TEPI
offered to appellants an opportunity to exercise
preferential rights on only sone of TEPI's interests
in the properties affected by the August 29, 1962
JOA. In contrast, TEPI offered and sold to EnerVest
the entirety of its interest. This differentiation
directly contravenes the JOA which requires that,
“...Before the saleto athird party by any Operating
Party of its interest, in whole or in part, in the
properties affected by this agreenent, the other
Qperating Parties shall be given the refusal thereof

at the best price offered in good faith by a third

20



party.” (Enphasis added).

Had TEPI offered its entire working interest to
t he appel |l ants and had appel |l ants purchased it, they
woul d have had the right, under the 1962 JOA to
el ect the successor operator to the vacancy left in
that position by the departure of TEPI, and thereby
to take control of the production unit subject to
t hat JOA.

B. The Other Three JOAs

The ROFR clauses in the remaining three JOAs
read,

Before the sale of, and their assignnment by

any party of all or any part of its interest

in Unitized Substances, the other party or

parties shall be given the preferential right

of the refusal of +the purchase of such

interest at the mninmum sale price placed

t hereon by the party offering such interest

for sale, and any one or nore of the parties

desiring to purchase such i nterest shall have

the preferential right to purchase at said

price....

The parties agree that the unitized substances are

defined in each of the three JOAs as all oil, gas,

21



and ot her hydrocarbons in and which may be produced
and saved from the specific unit to which the JOAs
apply. Inits offer letter, TEPI sinply offered the
Appel lants the opportunity to exercise their
preferential rights to the property covered in each
of the three simlar JOAs for prices stated as
fol | ows:

(a) Those covered in the May 1969 operating

agreenent for $10. 00;

(b) Those covered in the Decenber 1969 operating

agreenment for $10. 00;

(c) Those covered in the Novenber 1995

operati ng

agreenent for $1,998, 821. 00.

TEPI's letters stated that it woul d be necessary
for the Appellants to enter into a production
handl i ng agreenment with EnerVest if it exercised its
preferential rights because the tangible assets on

prem ses fornerly used for that purpose under all

22



four JOAs were being conveyed in full ownership to
Ener Vest .

TEPI argues that it was only required to offer to
the Appellants its interest 1in the unitized
subst ances, and that the tangi ble assets were not
subject to the Appellants’ right of first refusal.
It is true that this |anguage of the three simlar
JOAs presents a conplication because, rather than
referring to the “properties affected by this
agreenent,” these JOAs at first blush appear to
restrict the parties’ preferential rights to the
acqui sition of percentages of interests in the
unitized substances. However, when the JOAs are
considered intheir entirety, it does not necessarily
follow that TEPI's argunent presents the nost
reasonable interpretation of the JOAs.

| n any event, each of the three JOAs in which the
ROFR cl ause refers to “unitized substances” provides

in essence that each party participates in the

23



acqui sition of ownership of any tangible property
associated wth unit drilling and production
operations by the sane percentage as it enjoys in the
m neral s produced. For exanple, Article 3 of the
Novenber 14, 1995 JOA entitled “Percentage of

| nterest," states:
302. The parties shall also own all wells
drilled hereunder, and the property and
equi pnment acquired hereunder, in the above
proportions, wunless specifically provided
ot herwi se herein.
Thus, the parties not only own and participate in the
production of the mnerals in the wells covered by
the JOAs; they also co-own the tangi ble exploration
and production equi pnent and property in those sane
proportions. The JOAs nerely authorize the
| easehol ders, under specified circunstances, to

appoi nt or elect a successor operator to use those

t angi bl e assets. The JOAs do not authorize anyone to

24



di vest any party of its co-owned undivided interest
in the tangi bl e assets or to convey that interest to
athird party or the operator. Accordingly, TEPI was
not authorized to sell the entirety of any tangible
asset on the prem ses covered by the JOAs because all
of the working interest owners held an indivisible
interest in those tangi bl e assets.

Furthernore, as was the case with the August 29,
1962 JOA, each of the other three JOAs sets forth a
met hod by which a successor operator is to be chosen
by agreenent of the parties to the JOA. As indicated
above, TEPI's purported exclusion of the tangible
assets from its offer to the Fordoche group nade
TEPI's proposition to that group less attractive
t han, and unequal to, its sale to EnerVest. This is
because the unqualified sale of the entire working
I nterest to EnerVest gave it effective ownership and
control of each JOA' s production unit; whereas,

TEPI’' s anbi guous offer to the Fordoche group would

25



have allowed them to acquire with certainty only
addi tional shares of participation in the production
of the unitized substances.

2. The Failure to Specify the Property Being
O fered by TEPI in the April 26, 2000 Ofer Letter

Despite our diligent efforts, we find no
docunentation in the record showng that TEPI
unanbi guously specified the particular property
interest being offered for sale to appellants.
Wt hout such docunentation, it is difficult to see
how we coul d determ ne that, as a matter of |aw, TEPI
conplied with the contractual ROFRs in the JOAs.
Further, conparison of TEPI's letters calling on the
For doche group to exercise or waive its preferenti al
rights with other evidence in the record only | eads
to the discovery of additional disputed facts that
are material .

TEPI's April 26, 2000 offer letter manifests its

intent to supplenent and clarify its March 1, 2000
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offer letter that TEPI had di scovered was i nconpl et e.
The <caption of the April 26 Iletter refers to
“PRODUCI NC PROPERTY SALES/ Preferential Right to
Pur chase/ Fordoche Field/ Poi nt Coupee Pari sh,
Loui siana.” The body of the April 26, 2000 letter
merely does the follow ng: (1) describes each of the
four JOAs; (2) lists the well nanmes and nunbers
subject to each JOA;, (3) states the 30-day el ection
period to exercise the ROFR and (4) lists the
all ocated value!? of the wunnaned property being
of f er ed.

Further, the April 26, 2000 excl udes the tangi bl e
facilities fromthe offer made to t he Fordoche group,
as follows:

[ The following property is] either owned

entirely by TEPI, or if jointly owned, not

subject to preferential right to purchase.

These facilities wll be conveyed to

Ener Vest. Additionally none of the rights of

way, pipeline rights of way and surface

| eases listed on Schedule B to the Agreenent
are subject to the preferential right to

2See offer letter, “Allocated value is $1, 998, 821.00."”
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purchase. As your preferential right to
purchase does not include all facilities or
any rights-of-way, should you elect to
exerci se your preferential right to purchase,
you Wll need to enter into a production
handl i ng agreenent w th EnerVest.

The letter then |ists tangi ble property to which the
af orenenti oned paragraph refers. Thi s provision,
which itself is the subject of a genuine dispute
bet ween t he parties, descri bes property excluded from
the offer letter and does not help to clarify the
exact property interests offered for sale to the
For doche group.

The April 26, 2000 letter also refers to “an
extract of the Agreenent” to be sent apparently under
separate cover, as foll ows:

Wth this clarification, we are re-offering

the preferential rights to purchase as set

out in this letter to you. Additionally we

are resendi ng an extract of the Agreenent for

your review as described below Pl ease

carefully review the Agreenent and its
attachnments to understand the rights and
obligations you would assune should you
exerci se your preferential right to purchase.
These obligations include, but not limted
to: (1) your assunption of the plugging and
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abandonnent liabilities and obligations; (2)

your assunption of environnental obligations

as they are defined in the Agreenent; (3) the

requi renent to establish an escrow account;

and (4) the requirenment to post a Perfornmance

and Paynent Bond. Should you exercise your

preferential right to purchase, you wll be

required to close the transaction wthin

thirty (30) days of your el ection.
This “extract of the Agreenent” has not been i ncl uded
in the record.

The April 26, 2000 letter closes with a request
t hat each of the Fordoche group el ect to exercise or
wai ve its preferential rights to purchase by signing
the bottonm of the letter and nmarking on a check off
list. The check off fornms are no nore hel pful than
the letter in describing the specific property
interest TEPI offered to sell the Fordoche group.
For exanple, the check off Ilist for exercising
preferential rights sinply provides:

[ ] hereby &elects to exercise its

Preferential R ght to Purchase the follow ng

I nterests:
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8000 RA SU A

_____ Oper ati ng Agreenent, dated August 29,
1962 [JUnit “K’ and Upper Dearing Sands
Long RA SU A

_____ L Sand Unit
This list identifies only the JCAs, the production
units, and sands from which mnerals were being
pr oduced.

In sum we see nothing in the April 26, 2000
offer letter from TEPI to the Fordoche group that

unanmbi guously describes the legally recognized

property interest offered for sale, such as, for

exanpl e, “uniti zed subst ances,” “wor ki ng
I nterests,”“l easehol d I nterests,” or “m ner al
| eases.” Furthernore, the record is replete with

evi dence that Ronnie J. Theriot, after receiving the
April 26, 2000 letters, was uncertain as to the
property interest offered for sale by TEPI. \Y/ g

Theri ot communi cated his concerns over the |ack of
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specific informationin the letter via his counsel in
correspondence to TEPI. M. Theriot was particularly
concerned by how and by whonm the “al |l ocated val ue for
the interest” had been derived. As he explained in
his deposition, “lI had no idea what was being
of fered, what was being paid, what the terns or the
conditions were or anything.” Further, he stated,
“...1 said, ‘What is it? What is it that’s being
offered? Wat is it that you' re offering to sell?
VWhat is the price? Wuat’'s the terns? Wat’'s the
conditions?...Wiat is the offer? Show ne the offer
and 1’|l decide whether or not | want to match it.’”
“Additionally, [he stated,] and contrary to the sworn
affidavit of Pam Bikum | discussed these matters
with her and she could not explain exactly what was
being offered pursuant to the preferential rights.”
Thi s evidence supports the assertion that Fordoche
group was not given specific information regarding

the property interests for sale.
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Not e, however, that there is a factual dispute as
to the truth or falsity of M. Theriot’s testinony.
Hi s statenents are directly refuted by the affidavit
of Ms. Panela Bi kum Senior Land Representative for
Chevron TEPI  North Anerica Upstreanm Division,
Deepwat er Land Departnent. She stated, in pertinent
parts, that the appellants “were offered the
opportunity to exercise their preferential rights,
and to thereby purchase, the Unitized Substances
subject to” the four JOAs; and that “[t]o the best of
nmy recol | ecti on, no one fromr Fordoche [ neither Ronnie
Theri ot nor Rebecca Theriot] ever called ne to ask
any questions about the Ofer Letters.” These
statenents indicate factual disputes regarding the
clarification of the April 26, 2000 letters; their
exi stence nmakes summary judgnent inappropriate, as
wel | .

Wt hout an unanbi guous witten docunent in the

record showing that TEPI clearly described the
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particul ar property interests for sale in its offer
to the Fordoche group, we cannot conclude as a matter
of law that TEPI conplied with the ROFR clauses in
the JOAs. Although TEPI m ght be able to introduce
ot her evidence to overcone this deficiency at trial
or in further proceedings in the district court, the
vague, general offer letters it sent to the
plaintiffs do not give it a solid basis upon which to
bui | d.

3. The Failure of TEPI to Ofer the “Thing” to
Appel lants on the Sane Terns as It Sold to EnerVest

As nmentioned above, though it is unclear exactly
what type of property interest TEPI of fered
appel l ants the right to purchase, it is clear that it
was | ess than the entirety of its working interest in
Fordoche Field. Yet, TEPI offered and sold to
EnerVest its full interest in the sane. As discussed
above, this constitutes a breach of the 1962 JOA

Beyond this, however, it may be reasonably inferred
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that TEPI breached all four JOAs by failing to offer
the sanme thing for the sane price to both the
For doches and Ener Vest. It is apparent that under
t he basic principles of the ROFR, TEPI was obl i gated
to first offer to appellants the sane thing it
offered to EnerVest at the sane price.

TEPI sold EnerVest the entirety of its interest
in the Fordoche Field portion of the @ulf Coast
Package for $2,014,861. This exact price was quoted
by TEPI to appellants as the anount they nust pay
for a property interest that was substantially |ess
valuable than the entirety of TEPI's working
interest. TEPI's offer of sale to the Fordoche group
excl uded:

(1) tangible facilities purportedly owned by TEPI

exclusively or not subject to the preferenti al

right to purchase, i.e., equipnent, structures,
and other tangible interests related to each

unit:



(2) rights of way; and

(3) pipeline rights of way.

Ther ef or e, had appellants exercised their
preferential rights, they would have paid for those
limted rights the sanme anobunt EnerVest paid in
acquiring unqualified ownership of TEPI's entire
working interest in the | eases subject to the JOAs.
The CEO of EnerVest testified that ten to fifteen
percent of the price allocated to the four JOAs was
attributable to the tangi bl e property associated with
t he production units. That |eaves only 85 to 90
percent of the allocated price attributable to the
interests offered to the appellants. Plaintiff
Ronnie J. Theriot, echoed this sentinment in his
deposition by stating that the tangible facilities
t hensel ves are “worth mllions of dollars.” Thus, it
IS undeniable that EnerVest, in its purchase of
TEPI’' s interest recei ved what the Fordoche group was

offered (and then sone) for a | esser price.

35



Concl usi on

As a result of the nunerous breaches by TEPI that
a reasonable trier of the facts could infer fromthis
record, we cannot affirm the grant of sunmary
judgnment by the district court. Thus, the current
record reflects that TEPI may have breached the
August 29, 1962 JOA by excluding certain assets from
its offer to the Fordoche group; by not specifying
the property to whichits April 26, 2000 offer letter
applied; and by selling to EnerVest the sane thing
offered to the Fordoche group, but at a | ower price.
B. TEPI's Breach of the Obligation of Good Faith

Loui siana’s Cvil Code specifically provides that
good faith is an additional requirenent to every
obligation and contract. Article 1759, found in

“CGeneral Principles of Ooligations,” provides, “Good
faith shall govern the conduct of the obligor and
obligee in whatever pertains to the obligation.”

SSmlarly, Article 1983, found in “Effects of
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Conventional bligations,” provides, “...Contracts
must be perforned in good faith.” Because Loui siana
| aw i nposes a duty of good faith upon all parties,
explicit reference in a contract to such or [|ack
thereof is irrelevant.

Good faith is not defined in the Cvil Code but
as expl ai ned by Professor Saul Litvinoff,

...as understood in nodern |aw, good faith
bi nds the parties to a contract to cooperate
wi th each other in order to attain the nutual
end for which they entered into the
agreenent. In that perspective, an obligee
who, wthout justification, prevents the
obligor’s performance, or conceals fromthe
obligor facts that, to the obligee’'s
know edge, woul d cause the obligor to fail to
perform or even facts that would make the
| atter’s performance exceedingly difficult,
t hereby refuses the cooperation he owes the
obligor...1

Wthinthe record, there are several inplications
of TEPI's bad faith, i.e., evidence that | eads to the
inference that TEPI did not cooperate with the

Fordoche group to attain the mutual end for which

36 Saul Litvinoff, Louisiana Civil Law Treatise Part |1,
§ 5.32 (2d ed. 2001).

37



they entered into the ROFRs. These inplications can
be categorized in two ways: (a) with regard to the
price offered, both the source of it and its increase
between March 1, 2000 and April 26, 2000; and (b)
wWith regard to m srepresentati ons nade by TEPI to the
appel l ants, includingits clains of full ownership of
the surface rights and tangi bl e property and also its
statenents addressing the functionality of certain
wells. This conduct by TEPI inferentially breaches
the good faith obligation inposed by the Louisiana
G vil Code.
1. The Price

Appel l ants assert the source of the price for
whi ch TEPI offered to sell themwas sinply EnerVest’s
extrapol ation fromthe total package sale price. By
doi ng so, Fordoche asserts that TEPI falsely inflated
the price quoted to the Fordoche group, arguably
spurred by its notivations to di scourage Fordoches’

acceptance of that offer. Furthernore, TEPI
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i ncreased the offer price from$1, 998,811 on March 1,
2000, to $2,014,861 on April 26, 2000.
2. M srepresentations

Appel lants additionally argue that TEPI nade
m srepresentations to them which led to a sense of
di strust on their part. First, TEPI represented that
It was the sol e owner of surface use rights, tangible
equi pnment, structures, and property fornerly used
under the JOAs. This is evidenced by the April 26,
2000 offer letter in which TEPI specified that “[t] he

followwng facilities are either owned entirely by

TEPI, of if jointly owned, not subject to any
preferential right to purchase. These facilities
will be conveyed to EnerVest.” TEPI transferred

property over which it did not have full ownership to
Ener Vest . Under the JQAs, certain property
associ ated wth the production units was, in essence,
co-owned by all the parties to the JOA. M. Theri ot

stated, “it [the offer letter] specifically says | do
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not [have any ownership interest in any of the
facilities].” TEPI had no legal right to transfer
that property wi thout the concurrence of the other
CO- owners. Inferentially, by msrepresenting its
| egal rights, TEPI acted in bad faith.

Second, TEPI's offer letter indicated certain
wells were no longer functional when, in fact,
evidence in the record indicates that they were.

TEPI noted in the April 26, 2000 offer letter that

the wells in question, “have been depleted and
I nactive for sone tine.” However, M. Theriot’s
affidavit provides, “[a]fter the sale, EnerVest, in

fact, operated several of these ‘depleted wells and
produced substantial oil and/or gas.”

Taken t oget her, the conduct of TEPI regarding the
price of t he property as wel | as t he
m srepresentations it nmade to t he Fordoche group | ead
us to infer that there is a genuine dispute as to

whet her TEPI violated its obligation of good faith.
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Concl usi on
The district court granted summary judgnent
di sm ssing Fordoche group’s clains with prejudice.
But as explained, genuine issues for trial exist
regardi ng whet her TEPI honored the requirenents of
the four ROFRs in the JOAs at issue in this case. On
t he present record, we cannot conclude as a matter of
| aw t hat TEPI perfornmed its obligations in good faith
under the ROFR clauses in the JOAs. Accordingly, the
district court’s grant of sunmmary judgnent in favor
of TEPI is REVERSED and this case is REMANDED to the
di strict court for further proceedi ngs not

I nconsi stent with this opinion.

REVERSED and REMANDED.
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