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DENNI'S, Circuit Judge:

This diversity jurisdiction case queries whether the



plaintiff, Brenda Larroquette, a Louisiana nurse
anesthetist who developed an allergy to latex gloves
after using them on the job for 24 years, inproperly
joined her battery action against her fornmer in-state
hospital enployer, Touro Infirmary, wth her products
liability actions against non-resident [|atex glove
manuf acturers to defeat federal jurisdiction and renoval.
The district court decided that the joinder was inproper,
denied plaintiff’s remand notion, and dism ssed her
action against Touro. We affirm Joi nder of a non-diverse
party is inproper if there is no reasonable basis to
predict that the plaintiff mght be able to recover
agai nst that party. Loui si ana statutes nmke workers’
conpensati on recovery an enpl oyee’'s excl usive renedy for
a work-related injury caused by the enployer’s conduct,
except when suit is based on an intentional tort. Under
this exception, “intent” neans that the enployer either
(1) consciously desired the physical result of its act;
or (2) knew, to a substantial certainty, that the result
would follow from its conduct. Here, there is no

reasonabl e basis to predict that Ms. Larroquette m ght be



able to recover against Touro for an intentional act of
battery. She alleges Touro caused her to develop |atex
allergy by requiring her to work with latex gloves for
approxi mately four years. But she does not contend that
Touro desired to harmher. Nor does she allege facts that
support a finding that Touro knew to a substanti al
certainty that the use of |atex gloves would harm her.
Her allegations m ght support a claim of negligence or
reckl essness, but they do not support a finding of
battery or any other unl awf ul I ntenti onal act.
Therefore, the plaintiff’'s joinder of her battery action
agai nst the non-diverse Touro Infirmary was inproper, as
the district court correctly decided.

| . Facts All eged

Essentially, M. Larroquette’'s battery claim is
framed by the follow ng pertinent allegations of facts
and tacit adm ssions of facts in her pleadings:

(1) M. Larroquette used |atex gloves in her

work as a nurse anesthetist from21979 until 2000

w t hout synptons of |atex sensitization;

(2) Ms. Larroquette used | atex gl oves as a nurse



anesthetist for Touro from 1997 to 2000 wi t hout
synptons of |atex sensitization;

(3) while working for Touro in 2000, she had an
anaphyl actic reaction requiring ener gency
hospital treatnent, but her doctors did not
associ ate that reaction wth | atex;

(4) during her enploynent by Touro from1997 to 2001,
Touro provided and required that its enployees use
| atex gl oves, stocking its entire facility with them
(5) Touro knew of nedical studies showing that 8 to
12 percent of health care workers are susceptible to
| atex sensitization, a precursor to a latex allergy;
(6) by Cctober of 2000, 195 Touro enployees had
devel oped sonme formof |atex allergy;

(7) a national health organization, in addition to
two Touro staff nenbers, urged Touro to take greater
precautions to prevent |atex allergies;

(8) in 2003, after leaving Touro’s enploy in 2001,
Ms. Larroquette suffered a second reaction and was

di agnosed with Type | Latex Allergy; and

(9 M. Larroquette’s conplaint does not allege, and in



effect tacitly admts, that Touro did not have any
feasible neans of predicting which enployees would
devel op | atex sensitization.

1. Procedural Hi story

In 2003, M. Larroquette filed suit in the Civi
District Court for the Parish of Ol eans, Louisiana,
against: Touro Infirmary, a Loui siana non-profit hospital
corporation; Cardinal Health 200, Inc., and Ansell
Heal t hcare Product s, I nc., foreign cor por ations

authorized to do business in Louisiana; Kinberly Cark

Cor porati on, and Johnson & Johnson Medical, Inc., foreign
corporations not |icensed to do business in Louisiana;
and Touro’s | nsurers, Saf ety Nat i onal Casual ty

Corporation and St. Paul Fire and Mrine |nsurance
Conpany.

After setting forth the allegations and factual
contentions described in part |, ante, Ms. Larroquette’'s
conplaint asserts, as a legal conclusion wthout any
addi tional factual support, that because Touro required
its enployees to use latex gloves, Touro had

substantially certain know edge that harnful contact and



injury would result to Ms. Larroquette, and Touro thereby
conmtted the intentional tort of battery upon her.
Thus, she asserts that Touro and its liability insurers
are liable to her for danmages.

Further, her conplaint avers that the defendant
| atex gl ove manufacturers nmade and distributed the | atex
gl oves she used from 1979 to 2003; that these gloves
proxi mately caused her l|latex allergy and other damages;
that the latex gloves were unreasonably dangerous in
desi gn and because of inadequate warning; and that the
| atex gl ove manufacturers are therefore liable to her
under the Louisiana Products Liability Act, LA REv. STAT.
ANN. 8§ 9:2800.51 et seq (1988).

Cardi nal Health 200, Inc., renoved the case to the
federal court, where it and the other defendants asserted
that Touro was inproperly joined in an effort to defeat
diversity jurisdiction. M. Larroquette noved to renmand
the case to state court, arguing that Touro was properly
joined, thus foreclosing diversity jurisdiction. The
district court accepted the defendants’ ar gunent,

dismssed Touro from the case, and deni ed [\



Larroquette’s notion to renmand.

I11. | npr oper Joi nder

As we observed in Snmallwod v. Illinois Cent. R Co.,

385 F.3d 568, 572 (5th Cr. 2004)(en banc):

The starting point for analyzing clains of inproper
j oi nder nust be the statutes authorizing renoval to
federal court of cases filed in state court. The
federal renoval statute, 28 U S.C. § 1441(a), all ows
for the renoval of “any civil action brought in a
State court of which the district courts of the
United States have original jurisdiction.” Subsection
(b) specifies that suits arising under federal |aw
are renovable wthout regard to the citizenship of
the parties; all other suits are renovable “only if
none of the parties in interest properly joined and
served as defendants is a citizen of the State in
whi ch such action is brought.” To renobve a case
based on diversity, the diverse defendant nust
denonstrate that all of the prerequisites of
diversity jurisdiction contained in 28 U.S.C. § 1332
are satisfied. Relatedly, a district <court 1is
prohi bited by statute from exercising jurisdiction
over a suit in which any party, by assignnent or
ot herw se, has been inproperly or collusively joined
to manufacture federal diversity jurisdiction

Smal | wood, 385 F.3d at 572 (footnotes omtted).

Synthesi zing these statutory provisions, we have
recogni zed two tests for establishing inproper joinder:
“(1) actual fraud in the pleading of jurisdictional
facts, or (2) inability of the plaintiff to establish a

cause of action against the non-diverse party in state



court.” |d. at 573 (internal quotations and citation
omtted). W have further explained the second test as
an inquiry into “whether the defendant has denonstrated
that there is no possibility of recovery by the plaintiff
agai nst an in-state defendant, which stated differently
means that there is no reasonable basis for the district
court to predict that the plaintiff mght be able to
recover against an in-state defendant.” Id. at 573
(internal citation omtted). |In the present case, only
the second test is pertinent.

I n applying the second test, we ordinarily conduct a
Rule 12(b)(6)-type analysis, looking initially at the
all egations of the conplaint to determ ne whether, under
state law, the conplaint states a claimagainst the in-
state defendant. 1d. In a few cases, Iin which a
plaintiff has stated a claimbut has m sstated or omtted
discrete facts, the district court may, in its
di scretion, pierce the pleadings and conduct a sunmary
inquiry. 1d. W have no need to pierce the pleadings
her e.

| V. Loui si ana Law. Workers’' Conmpensation & Battery




The Suprene Court of Louisiana, in Cole v. State

Departnent of Public Safety and Corrections, 825 So.2d

1134 (La. 2002), reaffirmed the follow ng principles:
(1) under the provisions of Louisiana Revised Statutes 8§
23:1032, a worker is ordinarily limted to recovering
wor kers' conpensation benefits rather than tort damages
for work-related injuries; and (2) Section 1032(B)
provi des an exception to this exclusivity when a worker
Is injured as a result of an enployer's intentional act.
This exception allows tort recovery by an enployee-
plaintiff who sustains danages as a result of an
I ntentional battery commtted by a co-enpl oyee during the
course and scope of enploynent, i.e., the exclusivity
provi sions of the Louisiana Wirkers' Conpensation Act do
not apply in such a case. Id. at 1138-39 (interna
citations omtted).

The court made clear, however, that in this context
“Intent” or “intentional” continues to nean that the

person either (1) consciously desires the physical
result of his act, whatever the |ikelihood of that result

happening fromhis conduct; or (2) knows that the result



IS substantially certain to follow from his conduct,
what ever his desire may be as to that result.’”” 1d. at

1140 (quoting Reeves v. Structural Preservation Systens,

731 So.2d 208, 211 (La. 1999) and Bazley v. Tortorich,

397 So.2d 475, 481 (La. 1981)).
The Cole court also reaffirned the hol ding of Caudle
v. Betts, 512 So.2d 389 (La. 1987):

In a battery “the intention need not be nalicious
nor need it be an intention to inflict actual damage,
but it is sufficient if the actor intends to inflict
either a harnful or offensive contact wthout the
other's consent[; and] that the defendant nmay be
|iable although intending nothing nore than a
good-natured practical joke, or honestly believing
that the act would not injure the plaintiff, or even
t hough seeking the plaintiff's own good.”

Id. at 1141(enphasis added). Nevert hel ess, the court
plainly did not relax the requirenent that, in order to
recover fromher enployer for an intentional work-rel ated
tort such as battery, an enployee nust prove that the
enpl oyer “either desired to bring about the physical
results of his act or believed they were substantially
certain to followfromwhat he did.” Bazley, 397 So.2d at
482.

V. Anal ysi s

10



Applying the foregoing principles to the factual
al l egations of Ms. Larroquette’'s conplaint, we conclude
that the joinder of the battery suit against Touro wth
the products liability action against the foreign
corporations was inproper. There is no reasonabl e basis
to predict that Ms. Larroquette m ght be able to recover
from Touro for intentionally causing her sensitization
and allergy to | atex. Assum ng w thout deciding that
Touro’s actions and policy in requiring its enployees to
use latex gloves by stocking its facilities with only
that type of gloves was <causally related to M.
Larroquette’s | at ex sensitization, her factua
contentions cannot reasonably support a finding that
Touro either desired to cause her harm or knew to a
substantial certainty that her latex sensitization or
allergy would result fromits conduct.

According to her pleadings, M. Larroquette safely
used | atex gloves in her work wth other enployers for 18
years before she was hired by Touro in 1997. Until the
third of her four years at Touro, the tine at which she

suffered her first reaction, she had shown no sign of

11



bei ng susceptible of an allergy to | atex. Even then, her
doctors failed to recogni ze her synptons as being | atex-
related. Thus, Touro evidently was not on notice of her
susceptibility to any sort of latex reaction until 2003,
wel | after she had gone to work for a different hospital.

Furthernore, M. Larroquette alleges facts that
preclude a finding that she or Touro knew wth
substantial certainty that she was susceptible to | atex
sensitization. For exanple, she alleges that Touro was
aware of nedical studies indicating that 8 to 12 percent
of all healthcare workers exposed to latex in 1997 becane
sensitized toit; conversely, it necessarily follows from
these studies, that 88 to 92 percent of all healthcare
wor kers exposed to latex in 1997 were not sensitized.
She al |l eges that by October of 2000, 195 Touro enpl oyees
had developed a |atex allergy; she does not, however,
allege that this exceeded the 8 to 12 percent normal
| atex allergy rate reported by the nedical studies to
whi ch Touro had access. Because her conplaint neither
gives the tine frane of the reported |atex allergies nor

the size of the work force invol ved, we nust assune that

12



this information, if available, would not have been
favorable to her case. Accordingly, her factual
contentions forecl ose rather than support the proposition
that Touro knew to a substantial certainty that M.
Larroquette woul d devel op an allergy from her exposure to
| atex gl oves and particles during her enpl oynent at Touro
from 1997 to 2001.

The procedural principles she relies upon do not | ead
to a different conclusion. W certainly adhere to the
precept that “[a] Rule 12(b)(6) dismssal 1is not
warranted just because the district court ‘believes the
plaintiff is unlikely to prevail on the nerits.’”” United

States ex rel. Rley v. St. Luke's Episcopal Hosp., 355

F.3d 370, 376 (5th GCr. 2004) (quoting dark v. Anpbco

Prod. Co., 794 F.2d 967, 970 (5th Gr. 1986)). W

further agree that “‘[e]lven if it seens ‘alnost a
certainty to the court that the facts all eged cannot be
proved to support the legal claim’ the claimmy not be
dism ssed so long as the conplaint states a claim” 1d.
(quoting dark, 794 F.2d at 970).

These precepts are corollaries of the principal

13



inquiry we undertake on a defendant’s notion under
Federal Rule of Cvil Procedure 12(b)(6) to dismss for
failure to state a claim upon which relief can be

gr ant ed. In that respect, it is well-settled that “a
conpl ai nt should not be dism ssed for failure to state a
claimunless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich

would entitle himto relief.” Conley v. G bson, 355 U. S.

41, 45-46 (1957). This principle, of course, is very
simlar to the test we apply to determ ne whet her joi nder
I's inproper in a diversity renoval case, viz., whether
there is no reasonable basis to predict that plaintiff
m ght be able to recover against an in-state defendant.

Snal | wood, 385 F.3d at 573.

Applications of those principles, precepts, and tests
to the instant case, however, do not assist M.
Larroquette in overcomng the defendants’ clains of
| nproper joinder. The facts she alleges sinply do not
support her legal claimor provide a reasonabl e basis for
predicting that she mght be able to recover against

Touro for the intentional tort of battery. W do not

14



doubt her ability to prove the facts she all eges, but
those factual contentions nake it appear beyond doubt
that she can prove no set of facts in support of her
claim which would entitle her to relief against Touro.
In sum the facts she alleges bear the earmarks only of
Touro’s negligence, or at nost of its recklessness,
rather than of Touro’'s desire to cause harm to M.
Larroquette or of its certain know edge of future harmto
her .

Further, Ms. Larroquette attenpts to argue by anal ogy
from Louisiana battery cases in which plaintiffs have
succeeded at trial or in opposing sunmary judgnent under
the substantially certain know edge theory. But her
exercise only serves to distinguish the present case from
t hose cases and confirmthat there is no reasonabl e basis
to predict that she mght be able to recover from Touro
in tort, rather than in workers’ conpensation

For exanple, in Swope v. Col unbian Chem cals Co., 281

F.3d 185 (5th Cr. 2002), this court found that the
plaintiff had successfully opposed a notion for summary

judgnent by presenting cogent evidence that the

15



enpl oyer’s officers knewfull well that the plaintiff had
been required to inhale dangerous ozone on a regular
basis during his work and that ozone inhalation is

i medi at el y organi cally damaging to all humans.! [n other

! The plaintiffs provided a plethora of evidence, a snmal
smattering of which we describe here: (1) Colunbian had been
provided Material Safety Data Sheets (MSDS) regardi ng ozone for
at least ten, and probably twenty, years prior to the plaintiff’s
disability, sone of which provided this warning: “DANGER OZONE
IS A HGHLY TOXI C, | RRITANT GAS! MAY BE FATAL | F | NHALED!I NAY
CAUSE DAMAGE TO THE LUNGS, RESPI RATORY SYSTEM AND EYES! DO NOT
GET IN EYES, ON SKIN, OR ON CLOTHI NG DO NOT BREATHE GAS OR
VAPOR. USE ONLY W TH ADEQUATE VENTI LATI ON. WASH THOROUGHLY AFTER
HANDLI NG. KEEP AWAY FROM COVBUSTI BLE MATERI ALS.” The MSDS al so
cont ai ned ot her warnings concerning |ong-termexposure to various
concentrations of ozone, including: scarring and thickening of
smal | air passages which could lead to chronic |ung di sease;
earlier and nore severe synptons for those currently suffering
fromlung di sease; possible increased susceptibility to |lung
di sease and infection; and uncontrollable coughing spasns; (2)
deposition testinony denonstrating Col unbian’s know edge that it
required its enpl oyees to be exposed w thout protective
equi pnent; (3) testinony of numerous w tnesses that Col unbi an
knew t hat inhal ati on of ozone could be fatal to workers and
damage their lungs; (4) information Col unbian had received from
an industrial hygienist who toured their plant, (a) warning it of
t he danger of ozone damage to workers, nanely the plant’s faulty
desi gn/ mai nt enance, (b) suggesting inplenentation of a
preventative mai ntenance program(c) informng it of workers’
conpl aints of synptons associated with ozone exposure, and (d)
warning it that chronic exposure decreases workers’ ability to
detect the ozone odor; (5) information Col unbi an had received
froman industrial hygi ene consulting group, which advised
Col unmbi an that excessive ozone concentrations were found and
woul d translate into excessive enpl oyee exposures; (6) testinony
that despite surveys and recommendati ons by the workers’ union,
Col unbi an did not purchase or install any ozone nonitors until
after the plaintiff’s final inhalation; the nonitors were |ater
renoved because the alarns sounded so frequently (every tine a
person wal ked in or out of the buildings); (7) detailed testinony
of repeated conplaints by nunerous workers to Col unbian due to
frequent ozone exposure incidents wth serious effects;

16



words, for purposes of testing the summary judgnent
notion, it could be reasonably inferred that the enpl oyer
knew to a substantial certainty that the plaintiff was
being injured by his enployer-required ozone i nhal ati on.
The operative facts alleged by M. Larroquette do not
rise tothe level of intent, however; they nerely tend to
establish that Touro knew that there was an 8 to 12
percent risk that M. Larroquette and its other
heal t hcare enpl oyees coul d develop | atex reactions from
using | atex gl oves.

I n Robinson v. North Anerican Salt Co., 02-1869 (La.

App. 1st GCr. 6/27/03), 865 So.2d 98, the state court of
appeal decided that the jury could have reasonably
concluded that the enployer knew that the enployee’'s
ent angl ement and crushing injury by a noving conveyor
belt was substantially certain to occur based on evi dence
t hat: (1) the enployee was required to chip rust away

fromthe conveyor frane 8 to 12 inches from an exposed,

(8)testinmony of nunmerous w tnesses regarding Colunbian’s failure
to educate its workers on the effects of ozone exposure and its
| ackadai si cal attitude regarding the sanme. Swope v. Col unbi an
Chemicals Co., 281 F.3d 185, 197-201 (5th Cr. 2002).

17



novi ng conveyor belt while he was suspended in air in the
unst abl e bucket of a man lift; (2) the enployer’s safety
policy prohibited nmaki ng enpl oyees work near a conveyor
belt unless its power and nobility had been conpletely
shut down and | ocked out; (3) the plaintiff enployee and
ot her enpl oyees specifically protested to the enpl oyer
that their being forced to performrust chipping work so
near a novi ng conveyor belt was patently dangerous; and
(4) the enployee’s expert nechanical engineer testified
that the plaintiff’'s specific type of injury by
ent angl enent with the noving conveyor bel t was
“Inevitable” or “incapable of failing.” [d. at 105-08.
Here, unlike the statistical 8 to 12 percent risk of
| atex sensitization based on sonmewhat renoved nedi cal
studies known to M. Larroquette’s enployer, \Y/ g
Robi nson’s enployer and its project engineer were
intimately famliar with the open, obvious, and deadly
danger to which they deliberately exposed him for the
sake of avoiding the overhead of shutting down the salt
m ne operations during the rust chipping.

Ms. Larroquette cites Caudle v. Betts, 512 So.2d 389

18



(La. 1987), although its seriously contested issue
I nvol ved the extent of danmages rather than whether the
harnful or offensive contact was intentional. In Caudle,
the trial judge erroneously found after a bench trial
that no Dbattery had occurred; that although the
enployer’s CEO intended to electrically shock the
plaintiff, an enployee, as a practical joke, he did not
intend to injure himbeyond a nonentary, unpleasant jolt;
and, further, that the serious injury to the enpl oyee's
occipital nerve which resulted was neither foreseeable
nor intentional.? The Louisiana Suprene Court reversed
and explained: “It isundisputed that when M. Betts

shocked the enpl oyee, M. Caudle, with the condenser, he
intended the contact to be offensive and at | east
slightly painful or harnful. The fact that he did so as
a practical joke and did not intend to inflict actua

damage does not render him imune from liability.”

2 As explained by an em nent Louisiana schol ar when
di scussing Caudle, “The trial judge found that defendant intended
to shock plaintiff, but did not intend to injure himbeyond a

passing, relatively mnor electric shock. In other words, he

i ntended the act and probably the offensive consequences, but not
t he unforeseen harnful consequences.” Wx S. Malone & H Al ston
Johnson |11, 14 Louisiana Gvil Law Treatise-Wrkers’

Conpensation, 8§ 365 (4th ed. 2002).
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Caudl e, 512 So. 2d at 392.°® Ms. Larroquette, on the other
hand, does not allege that Touro knowingly or
pur posefully acted to harm her, and she fails to allege
facts anounting to a reasonabl e basis to predict that she
m ght recover in tort against Touro.

Finally, in Abney v. Exxon Corp., 98-0911 (La. App.

1st Cr. 9/24/99), 755 So.2d 283, the court of appea
affirmed the trial court’s finding that the enployer
commtted intentional torts upon four welder enployees.
The enpl oyees testified that they were required to weld
sheets of stainless steel to the inside surface of a
fractionation tower while being exposed to known human
carci nogens wi t hout protective equi pnent. They becane il |
and eventually were either transferred or quit work
because of the working conditions on that particular job.
Bef ore doing so, the enpl oyees suffered nose bl eeds and
ot her synptons every tine they went into the tower, and

they informed the enployer’s supervisory personnel of

3 1d. (“[E]very first-year tort student is well versed in
the rule of the ‘eggshell skull’ plaintiff, and his right to
col l ect for even unexpected consequences of a relatively m nor
contact. Thus the fact that the actor may not have intended the
full consequences of his action is of no significance.”).

20



these problens. M. Larroquette’s exposure to the 8 to
12 percent risk of latex reaction or sensitization did
not produce any synptons that either she or her doctors
identified as latex related until she experienced her
second reaction in 2003, sone two years after |eaving
Touro’ s enpl oy.

CONCLUSI ON

For these reasons, the judgnent of the district court
denying the plaintiff’s notion to remand and di sm ssing
her action, after <concluding that the joinder was

| nproper, is AFFI RVED.
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