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Defendant Laulette Love challenges the lower ~court’s
inposition as a condition of supervised release that she pay
restitution previously ordered by a North Carolina federal district
court. W conclude that the inposition of the condition was proper
and affirm

I

In 2001, defendant Laulette Love pleaded guilty in Louisiana

district court to one count of attenpted and two counts of

conpleted credit card fraud. As part of her plea agreenent, she



agreed to pay restitution in accordance with the Victi mand Wt ness
Protection Act (WWPA)! and the Mandatory Victins Restitution Act
(MVRA), ? statutes respectively allowi ng and mandating restitution
to victinms of specified crinmes. The court sentenced her to sixteen
mont hs of inprisonnent to be followed by three years of supervised
release. 1t also ordered her to pay $11,000 in restitutionto Cty
Fi nanci al Bank, one of the victins.

After Love conpleted her prison term and about one year of
supervi sed release, the Governnent noved to revoke her release
after she tested positive for drug use, absconded from supervised
rel eased, was convicted of forgery i n Washi ngton state, and had not
kept up with her nonthly restitution paynents. The judge revoked
her rel ease and sentenced her to ei ghteen nonths of inprisonnent
foll owed by eighteen nonths of supervised rel ease. The judge
i nposed as a condition of this release not only that Love pay the
remai ning restitution previously ordered in this case, but also
t hat she shoul d pay about $50,000 in unpaid restitution ordered by
a North Carolina federal district court followng a credit card
fraud conviction in 1993.% After detailing Love's lengthy crimna
history and multiple convictions for fraud, the court stated that

the only reason it was reinposing a termof supervised rel ease was

118 U S. C. 88 3663.
218 U.S.C. 88 3663A

% Love’'s supervised release termfor that conviction had expired wi thout
revocation even though she had not paid that restitution.
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to require Love to pay sone of the restitution owed. Love appeal ed
this judgnent.

She also filed a notion to correct sentence under FED. R CR M
P. 35, arguing that restitution for |osses beyond the scope of
conviction could not be inposed as a condition of supervised
rel ease under 8 3563(b)(2), as applied through 8§ 3583(d), the
statute governing conditions of supervised release.* The district
court denied the notion, holding that it had not ordered
restitution under that part of 8§ 3583(d) allowing it to inpose
restitution under 8 3563(b)(2), but instead had exercised its power
under the | ast part of 8§ 3583(d), the catch-all provision allow ng
it to inpose conditions “it considers to be appropriate,” to order
Love to conply with a previously existing order. Love al so
appeal ed this decision, and, pursuant to her notion, the appeals
wer e consol i dat ed because they invol ve essentially the sane issue.

1.

The single, narrow issue in this case is whether a court can

i npose, as a condition of supervised release, that the defendant

pay the unpaid restitution ordered as part of a sentence by anot her

418 U.S.C. 8 3583(d) gives judges discretion to i npose as a condition of
supervi sed release “any condition set forth as a discretionary condition on
probation in section 3563(b) (1) through (b)(10) and (b)(12) through (b)(20), and

any other condition it considers to be appropriate.” See also United States v.
Del Barrio, _ F.3d ___ (5th dr. 2005) (discussing the conditions on
probation).



federal court in another federal case.® Such a question of lawis
revi ewed de novo. "

A federal ~court cannot order restitution “except when
aut horized by statute.”’ There are two sources of statutory
authority. First, 18 U S.C. 8§ 3556 provides that a district court
may or shall order restitution as part of a sentence “in accordance
wth” the VWA and the MWRA In Hughey v. United States,® the
Suprene Court held that restitution under the VWA is limted to
loss to victins of the offenses of conviction; in United States v.
Mancillas, this court expanded that limtation to the MRA
allowing restitution for |osses fromthe sane schene, conspiracy,
or pattern, in accordance with the statutory |anguage.® Because
there was no evidence that Love’'s North Carolina of fenses were part
of the sane schene, conspiracy, or pattern as her underlying
of fenses here, the district court could not - and did not - rely on
8§ 3556 for the latter, contested order of restitution.

| nstead, the court relied on the other statutory authority for

restitution, 18 U S.C. 8§ 3583, the statute dealing with inposition

51t is irrelevant that the district court inposed this condition on
supervi sed rel ease after revoking a previous termof supervi sed rel ease. A court
after revocation can i npose conditions that it did not inpose initially, as |ong
as it had the statutory authority to inpose theminitially. Johnson v. United
States, 529 U. S. 694, 713 (2000); 18 U.S.C. § 3583(h).

6 United States v. lbarra, 965 F.2d 1354, 1357 (5th Cr. 1992).

" United States v. Bok, 156 F.3d 157, 166 (2d Gr. 1998).

8 495 U . S. 411, 415 (1990).

® 172 F.3d 341, 343 (5th Gr. 1999).
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of supervised release. Under 8 3583(d), the court is required to
i npose certain conditions of supervised release, such as the
condition that the defendant not commt another crinme during the
termof release. |In addition, that section provides that
The court may order, as a further condition of supervised
rel ease, to the extent that such condition-
(1) is reasonably related to the factors set forth in
section 3553(a)(1l), (a)(2)(C, and (a)(2)(D
(2) involves no greater deprivation of liberty than is
reasonably necessary for the purposes set forth in
section 3553(a)(2)(B), (a)(2)(C, and (a)(2)(D; and
(3) is consistent wwth any pertinent policy statenents
i ssued by the Sentencing Conmm ssion pursuant to
28 U.S. C 994(a);
any condition set forth as a discretionary condition of
probation in section 3563(b)(1) through (b)(10) and (b)(12)
t hrough (b)(20), and any other condition it considers to be
appropriate.
One of the discretionary conditions of probation, section
3563(b)(2), authorizes an order of “restitution to a victimof the
of fense under section 3556 (but not subject to the limtation of
[the VWPA] or [the MWPA]).” Love argues that the inapplicable
“limtation” to which 8 3563(b)(2) refersis thelimtationin the
VWPA and t he MVPA that those sections apply only to certain crines,
not the Hughey limtation that restitution nust be to victins for
| osses resulting fromthe offenses of conviction. Although this

argunent seens correct,! we need not rule on it because the

10 These requirenent are essentially restated in U S.S.G § 5D1. 3(b).

11 The text of 8 3563(b)(2) limts restitutionto victims of “the offense,”

a phrase al nost identical the VWA phrase construed by the Court in Hughey.
Furthernore, authorities discussing the nature of the inapplicable “limtation”

mentioned in 8 3563(b)(2) focus on the type of crinme, not the Hughey |initation.
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district court explicitly did not rule on it. Rat her, it
ostensibly used its discretion under the |last part of 8§ 3583(d),
the catch-all provision allowng it to inpose “any other condition
it considers to be appropriate.”

Love contends, in a sort of ejusdemgeneris argunent, that the
court cannot order under the catch-all provision what it could not
order under the specific provision.' She finds support for this
contention in United States v. Cottman, in which the Third Crcuit
foreclosed reliance on the catch-all provision to support a
restitution order not permtted by 8 3563(b)(2): “[T]he order of
restitution nust followthe provisions of 8 3563....0otherw se, the
‘catch-all’ exception prong of 8§ 3583(d) would swallowthe rule.”??
The CGovernnent cites three cases which it argues disagree wth

Cottman. Only one is arguably on point,! United States v. Daddat o,

See U.S.S.G 8 5E1.1(a)(2) (restitution may be ordered even “if the offense is
not an offense for which restitution is authorized...but otherw se neets the
criteria for an order of restitution under that section”); United States v.
Dahl strom 180 F.3d 677, 686 (5th Gr. 1999) (noting that even if restitutionis
not permitted for the underlying crime under the VWA, “a district court may
order restitution within the context of supervised release”); United States v.
Bok, 156 F.3d 157, 166-67 (2d Cir. 1998). Finally, nunerous circuit courts have
expressly held that the Hughey linitation applies to 8 3563(b)(2). See Gall v.
United States, 21 F.3d 107, 109-110 (6th Cr. 1994); United States v. Rom nes,
204 F.3d 1067, 1068-69 (11th Cr. 2000); United States v. Rosser, No. 91-5856,
1992 W 113384, at *1 (4th Cr. My 29, 1992) (unpub.) (the Governnent conceded
the issue).

12 The Governnent does not argue, and there is no reason to think, that any
of the probation conditions other than 8 3563(b)(2) could apply.

13 142 F.3d 160, 169-70 (3d Gir. 1998).

4 The other two are Bok, 156 F.3d at 166, and Dahl strom 180 F.3d at 686.
As we described, see supra note 11, these cases held that the “enunerated crine
limtation” of the VWPA and the MVRA does not apply to § 3563(b)(2), not that the
Hughey limtation does not apply to 8§ 3563(b)(2). They do not address the
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and that case may not disagree with Cottman after all.®® |In any
event, again, we need not address this issue because the district
court held that, evenif Cottman were the rule in this circuit, the
court here did not make a separate order of restitution, it nerely
ordered that Love pay previously ordered restitution - a general
condition on supervised release proper under the catch-al
provi sion and not addressed by the specific provision. Whet her
that characterization of the order is correct is the heart of this
case.

To explain its characterization, the district court cited
United States v. Howard, in which the district court ordered
restitution as part of a sentence for bank fraud and |ater, upon

revocation of supervised released, ordered paynent of the unpaid

hol di ng of Cott man.

15996 F.2d 903, 904 (7th Cr. 1993). |In Daddato, the court ordered the
def endant pay $3,650 in “buy noney” back to the Government as a condition of
supervi sed rel ease. The court upheld the order under the catch-all provision of
§ 3583(d) while noting that the Governnent was obviously not a “victimi of a
convicted crime (meaning that restitution could not have been ordered pursuant
to 8§ 3563(b)(2) if the Hughey limtation applied). But the court focused on the
nature of repaid “buy nmoney” as noney going to the Government to pay the cost of
i nvestigation, holding that repaid buy noney was not normal restitution as
envi saged by the statute which led to the Hughey limtation. 1t even considered
repayment of buy noney a kind of “comunity service.” |n other words, the court
did not consider the district court to be ordering sonething under the catch-al
provi sion that was expressly excl uded under the specific provision. Furthernore,
in holding that the statute which led to Hughey did not “occupy the field” of
crimnal restitution in general, the court focused on the fact that the statute
dealt with conpensating victins - inplicitly holding that it did occupy the field
of crimnal restitutionto victims, as is the case here. In short, the court in
Daddato sinply held that a district court could order the repayment of buy noney
as a condition of supervised rel ease under the catch-all provision - not that a
court could order restitution to a victimas a condition of supervised rel ease
under the catch-all provision when it could not do so under the specific
provision dealing with restitution



restitution previously ordered. In rejecting an ex post facto
chal l enge by the defendant, this court held that the “district
court did not inpose a second restitution order, but nerely
recogni zed the prior inposition of restitution which had not been
pai d when the supervised rel ease was revoked.”' Love argues that
her case is different from Howard's in a critical respect: in
Howard, the same district court which convicted himordered himto
pay restitution previously ordered in the sanme case for the sane
of f ense. Here, by contrast, the court ordered Love to pay
restitution ordered in different jurisdiction in a different case
for a different offense. She argues that her case, unlike
Howard’s, inplicates the concern addressed in Cottman: use of the
catch-all provision to circunvent the Hughey restriction of
restitution to victins of the underlying offense. She also argues
that the Governnment in United States v. MIller conceded the
position she advances here.

Mor eover, Love argues, affirmng the district court here would

16 220 F.3d 645, 647 (5th Gr. 2000).

7 No. 03-11217, 2005 W. 768757 (5th Gr. Apr. 6, 2005). The question in
M1ler was how to construe the |anguage in United States v. Stout, 32 F.3d 901
904 (5th Gr. 1994), that “[s]entencing courts are perntted to inpose
restitution as a condition of supervised release to the extent agreed to by the
governnent and the defendant in a plea agreenent.” MIller argued that a court
could not order restitution as a condition of supervised release in the absence
of a plea agreenent. The Governnent took the nore narrow position that agreenent
to restitution as a condition of supervised release in a plea agreement was
required only where restitution was foreclosed by statute because it was for
conduct beyond the counts of conviction. The court avoi ded the i ssue by deci di ng
that, even if the defendant’s consent in a plea agreenent was required, Mller
had so consent ed.



be constitutionally troubling. Both Article Ill, Section 2 and the
Vi ci nage O ause of the Sixth Amendnent nean that she coul d not have
been prosecuted in the Louisiana district court for her North
Carolina crimes, neaning that the | ower court here could not have
i ssued the original restitution order. She argues that allow ng a
district court to enforce a crimnal order it could not issue is
I npr oper. Furthernore, she contends that ordering her to pay
restitution in the North Carolina case effects double jeopardy.®

We agree with the district court that its order was not a new
order of restitution, and thus proper under 8§ 3583(d). It is
critical to renmenber that our task here is tointerpret a statute -
does the catch-all provision in § 3583(d) authorize the order at
i ssue, or does it not? Love nmakes a good ejusdemgeneri s argunent,
but the strong countervailing evidence of statutory intent,
conbined with the broad text of the catch-all provision, outweigh
that instructive canon. It is clear that Congress thinks people on
supervi sed rel ease nmust not commt other crines,!® and it would be

contenpt for Love not to pay the restitution ordered by the North

8 She points out that the probation officer and prosecutor in her North
Carolina case allowed her supervised release to expire without attenpting to
revoke it. Arguing that one of the purposes of the Doubl e Jeopardy Clause is to
provide repose to the defendant, see United States v. Rodriguez, 612 F.2d 906,
921 (5th Gr. 1980), she contends that the | ower court’s order here effectively
revives an expired possibility of incarceration. But see infra note 20
(di scussi ng whether her obligation to pay had expired and whether she coul d be
incarcerated by the North Carolina court for contenpt for failure to pay).

1 See 18 U.S.C. § 3583(d) (stating that a mandatory condition of
supervised release is that the defendant not conmit another crine); US S.G 8§
5D1.3(a) (1) (sane).



Carolina district court.? Furthernore, Congress has stated that
parents on supervised rel ease nmust obey previously existing child
support orders issued by any court - a condition alnost identical
to the one here.?! Waile it is probable that the catch-all
provi sion would not allow a court to order in the first instance
restitution for which Congress inplicitly has deni ed authori zation
by now allowi ng it under 8 3563(b)(2), the catch-all provision does
allowa court to order conpliance with a previously existing order,
a practice of which Congress has specifically indicated approval . 2

We are not persuaded by Love' s constitutional argunents. As

t he Governnent points out, no one has successfully challenged the

20 Love argues that her obligation to pay the North Carolina restitution
expi red when her North Carolina supervised rel ease expired, neaning there could
be no contenpt. This appears incorrect. See United States v. Berardini, 112
F.3d 606, 611 (2d Gr. 1997); United States v. Rostoff, 164 F.3d 63, 65 (1st Gr.
1999); but see United States v. OBrien, 109 Fed. Appx. 49 (6th Cr. 2004)
United States v. Wbb, 30 F.3d 687, 691-92 (6th Cir. 1994) (Jones, J.
concurring). She also argues that the federal contenpt statute, 18 U.S.C. § 401,
l[imts a court’s ability to punish contenpt to contenpt of its own authority.
This m sses the point. |f the restitution order survived the expiration of her
supervi sed rel eased, it would still be a violation of the | awfor Love not to pay
the previously ordered restitution, even if only the North Carolina court could
puni sh her for that offense. The |ower court here, by ordering Love to conply
with the order of another court, was sinply ordering her to obey the |aw
Finally, we note again that the purpose here is to determine howto interpret §
3583(d) - it would not change our conclusion if Love's failure to pay was not
cont enpt .

21 18 U.S.C. § 3563(b)(20); U S.S.G § 5D1.3(c)(4). Love argues that the
anal ogy to child support orders is self-defeating in that, because both the
Sent enci ng Gui del i nes and 8 3563(b) (20) expressly authorize such a condition, it
hi ghli ghts the | ack of such express authorization for the condition here. But
if there were an express condition allowing for the order here, then no anal ogy
woul d be needed - anal ogi es have | ogi cal force precisely because they require an
inferential step.

22 Al t hough the Governnment’s concession in MIler is not controlling, we

note that it is inapplicable here because we hold that the | ower court did not
i npose a new order of restitution.
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inposition of the child support condition on constitutional
grounds. % More inportantly, we disagree with her contention,
critical to both of her argunents, that the court below was
puni shing Love for her North Carolina crines. The court was
setting a condition of supervised release for her present crines,
whi ch constitutes punishnent for those crines. All conditions of
supervi sed rel ease restrict a defendant’s freedom and a def endant
who has committed crines in the past nmay have her freedom
restricted nore than a first-tine offender. Treating a defendant
wth a record differently than a defendant w thout a record does
not necessarily nean that you are subjecting the forner to double
j eopardy or sonehow trying the defendant in an inproper venue.?
Havi ng rejected Love’s ejusdemgeneris argunment, we note that
a condition inposed under the catch-all provision nust still

satisfy the factors in 8 3583(d)(1)-(3) - that it is related to a

28 Love's argunment that, because child support orders in states in the
Fifth Crcuit are a civil nmatter, there is no Article IIl or Sixth Anendnment
problem for the child support condition on supervised release, is unconvincing
because in sonme states the non-paynent of child support orders is crimnal.
Thus, one can i magi ne a state crimnal order to pay child support foll owed by the
i mposition in federal court of a condition of supervised rel ease that the parent
follow the crimnal order. But Love's argunent that, because child support
orders are al ways state orders, there is no Doubl e Jeopardy problemfor the child
support condition on supervised rel ease, is correct.

24 See United States v. Wtte, 515 U S. 389, 400 (1995) ("In repeatedly
uphol di ng such reci di vi smstatutes [such as three-strikes | ans], we have rejected
doubl e j eopardy chal | enges because t he enhanced puni shnent i nposed for the | ater
offense is not to be viewed as either a new jeopardy or additional penalty for
the earlier crimes, but instead as a stiffened penalty for the latest crine[.]");
United States v. Conner, 886 F.2d 984, 985 (8th G r. 1989) (uphol ding the Arned
Career Criminal Act agai nst a Doubl e Jeopardy chal |l enge), cert. denied, 493 U S
1089 (1990); United States v. Presley, 52 F.3d 64, 68 (4th Gr. 1995) (sane).
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punitive goal, is no greater than necessary, and is consistent with
a policy statenent of the Sentencing Conm ssion. Because Love does
not chal l enge on appeal the district court’s application of those
factors, we do not address the issue.

For the foregoing reasons, the district court’s judgnent is

AFF| RMED.
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