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BENAVI DES, Circuit Judge:

The Appellant, Trust Conpany of the West (“TCW), asks this
Court to vacate an arbitration award for punitive danmages. TCW
argues that the arbitrators manifestly disregarded applicable | aw
and violated public policy in granting the award. W di sagree and

hold that vacatur is not required. Therefore, we affirm

|. FACTUAL AND PROCEDURAL BACKGROUND

In July 2000, the Appellee, Valerie Biggs Sarofi m(“Sarofini),



invested approximately $12.7 mnmllion with TCW an investnent
conpany. The vast mjority of the noney went into TCWs
Concentrated Core Portfolio, which consisted of stocks sel ected for
an enphasis on growth. The remaining $2.2 mllion went into TCWs
Galileo Hgh Yield Bond Fund, a nutual fund consisting of
“adm tted” junk bonds. Sarofimreceived the i nvested noney as part
of a divorce settlenent. During her marriage, her husband and
father-in-law handl ed her finances.

In three years, Sarofims portfolio lost $6 mllion. That
| oss conbined with withdrawal s for personal expenses neant that by
the tinme she cl osed the account in May 2003, it contained only $2.5
mllion. The investnent agreenents between Sarofim and TCW
contained nmandatory arbitration provisions. Sarofim initiated
arbitration proceedi ngs, claimng breach of fiduciary duty, fraud,
unconscionability, constructive fraud, negligent m srepresentati on,
negli gence, and breach of contract. California |aw governed the
agreenents.

In July 2004, a three-nenber arbitration panel heard the
dispute. It listened to five days of testinony and reviewed nore
than 200 exhibits. At the request of the parties, the panel issued

a “reasoned award.”? The twenty-page decision held that TCW

T A] reasoned award is something short of findings and conclusions but more than a
simpleresult.” Holden v. Deloitte & Touche LLP, 390 F. Supp. 2d 752, 780 (N.D. III. 2005)
(internal citations omitted).



breached its fiduciary duties to Sarofimby placing her assets in
“whol Iy and negligently unsuitable” investnents. The panel found
that TCWfailed to diversify the investnents, failed to educate
Sarof i mabout the risks of investing, and failed to educate itself
about Sarofinms needs as an investor. The panel rejected TCWs
argunent that it served nerely as a broker, finding that TCW was
Sarofim s financial consultant and adviser. It enphasized that
Sarof i mgave TCW*“virtually all of her liquid assets to nanage” and
“had no other source of noney for |iving expenses.”

The panel awarded Sarof i m$6.3 mllion in actual damnages. It
denied Sarofims request for attorney’'s fees, finding that
California lawand the arbitrati on agreenent prevented them As to
punitive damages, the arbitrators stated:

After carefully considering the actions of the parties

relative to all issues discussed herein, the Panel finds

that breach of TCWs fiduciary duties justifies an award

of punitive damages against it
The panel awarded Sarof im$2.9 mllion in punitive damages. This
anount is approximately the sanme as the anount Sarofim had
requested in attorney’'s fees.?

Sarofimfiled a notion with the United States District Court
for the Southern District of Texas, seeking confirmation of the

awar d. TCW did not challenge the factual findings or actual

damages award, but did seek vacatur on the punitive damages

2 The panel did not explain howit reached the $2.9 nillion
figure for punitive damages.



portion. The district court granted the notion to confirm and

denied the notion to vacate. TCWappeal s that deci sion.

1. STANDARD OF REVI EW

This Court reviews a district court’s confirmation of an
arbitration award de novo. Action Indus., Inc. v. U S Fidelity &
Guar. Co., 358 F.3d 337, 339-40 (5th Cr. 2004). Revi ew of the
award is deferential, wth vacatur permtted only on narrow
grounds. Brabhamv. A G Edwards & Sons Inc., 376 F.3d 377, 380
(5th Gr. 2004); First Options of Chicago v. Kaplan, 514 U S. 938,
942 (1995) (stating that vacatur should occur only in “very unusual
ci rcunst ances”). In this Grcuit, an arbitration award may be
vacat ed on two nonstatutory grounds: if the award di spl ays mani f est
disregard of the lawor is contrary to public policy. Kergosien v.

Ocean Energy, Inc., 390 F.3d 346, 353 (5th Gir. 2004).

[11. D SCUSSI ON

A. The Panel Did Not Munifestly D sreqard Applicable Law

In California, punitive danages are governed by statute. A
party may recover punitive danmages “where it is proven by clear and
convincing evidence that the defendant has been guilty of
oppression, fraud, or nmalice.” Cal. Civ. Code § 3294(a) (West
1997). Section 3294 defines nalice, oppression, and fraud:

(1) “Malice” nmeans conduct which is intended by the
defendant to cause injury to the plaintiff or despicable
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conduct which is carried on by the defendant with a
w || ful and conscious disregard of the rights or safety
of others.

(2) “Oppression” neans despi cabl e conduct that subjects
a person to cruel and unjust hardship in conscious
di sregard of that person’s rights.

(3) “Fraud” neans an intentional m srepresentation,
deceit, or concealnent of a material fact known to the
defendant with the intention on the part of the defendant
of thereby depriving a person of property or legal rights
or otherw se causing injury.

ld. 8 3294(c). TCW argues that the arbitrators manifestly
disregarded this law.® It alleges that instead of applying the
| aw, the panel awarded attorneys’ fees “disguised’” as punitive
damages.

A party asserting “mani fest disregard” nust neet a two-step
test. WIlians v. Cgna Fin. Advisors Inc., 197 F.3d 752, 762 (5th
Cr. 1999).

First, where on the basis of the infornmation available to

the court it is not manifest that the arbitrators acted

contrary to the applicable law, the award should be

uphel d.

Second, where on the basis of the information avail able

to the court it is manifest that the arbitrators acted

contrary to the applicable law, the award should be

upheld unless it would result in significant injustice,
taking into account all the circunstances of the case,
including powers of arbitrators to judge norns
appropriate to the rel ati ons between parties.

ld. at 762. Here, TCWfails to neet the first inquiry. It is not

mani fest that the arbitrators acted contrary to the applicable | aw,

3TCW did not waive this argument, as suggested by Sarofim. TCW expressly opposed the
request for punitive damages. That request relied on section 3294.
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and, therefore, the award nust be upheld. We assune w thout
deciding that the arbitration panel “appreciated” the existence of
the California punitive damages statute.* Brabham 376 F.3d at 381
(holding that, to manifestly disregard the |law, arbitrators nust
have appreciated its existence).

TCWargues that our reviewis “confined to the four corners of
the arbitral award” and that we may not consi der evidence fromthe
record which supports the punitive damages award. We di sagree.
Qur cases nemke clear that we consider all “the information
available to the court” on review for manifest disregard. E. g.
Bridas S.A P.I.C. v. Turknenistan, 345 F.3d 347, 363 (5th Gr.
2003); see al so Brabham 376 F.3d at 385, 382 n.4 (considering “the
facts before the arbitrator” and specifically “an exchange during
the arbitration hearing” in rejecting a manifest disregard clain.
TCW m stakenly relies on Second Circuit decisions holding that an
arbitration award may not be affirmed on |egal theories not
utilized by the arbitrator. See, e.g., Hardy v. Walsh Manning
Securities, L.L.C, 341 F.3d 126, 132 (2d Gr. 2003). That
principle is inapposite because Sarofi masks, not that we enploy a
different legal theory than the arbitrators, but that we confirm
the award as deci ded.

As explained by the district court, TCWs argunent rests on

“Sarofimcited section 3294 in her prehearing brief. Weneed
not decide at this time whether one citation is sufficient to prove that an arbitrator “ appreciated”
the law.



the assertion that its «culpability did not exceed sinple
negligence. Wile it is true that the panel did not use the exact
| anguage of section 3294, the evidence sufficiently supports, under
our standard of review, a determ nation that the award satisfies
the statute. Kergosien, 390 F.3d at 353 (holding that if an award
is “rationally inferable fromthe facts before the arbitrator, the
award nust be confirnmed”). This is true especially given the form
of the panel’s decision, a “reasoned award.” TCW as a party to
the arbitration, agreed to this type of award rather than
requesting specific findings of fact and conclusions of law. TCW
cannot now seek vacatur based on the award’ s |ack of specificity.
The panel found that TCW breached its duty to educate itself
about Sarofimand to educate Sarofi mabout investnent risks.®> The
panel found that TCWs attenpts to educate Sarofi mconsi sted of one
or two undocunented tel ephone calls and one face-to-face neeting.
At that neeting, a TCW representative showed Sarofim a graph
conparing the Concentrated Core Portfolio with a fund operated by
her father-in-law. The panel described the graph as “inconplete,
m sl eadi ng and inflanmatory.” The panel al so noted that a TCWvi ce
president, Sarofims primary contact with the conpany, testified

that he believed her portfolio was inappropriate from the

*The record shows that Sarofim knew little about finances. For example, TCW had to
explain to her that the brackets around the dollar figures on her account summary indicated
financial losses.



beginning.® The panel’s final conclusion was that TCW “wholly
failed to exercise due diligence.”

The panel al so considered the investnent strategy unsuitable
because of its lack of diversification and failure to address
Sarofims liquidity needs. The panel found that the investnents
of fered no diversification and “would all nove in the market in the
same direction.” This was revealed in Sarofims first nonth of
investing with TCW when her account | ost nore than $600, 000. The
panel did not fault TCWfor failing to predict the market downturn,
but did fault it for failing to respond. The panel noted that
after repeated periods of loss, TCWs only advice to Sarofi mwas to
“hang in there.” Citing another “glaring exanple” of problens
early in the history of the account, the panel found that TCW
invested all of Sarofims funds, |eaving no noney to pay taxes
known to be due. As a result, stock had to be sold one nonth after
its purchase. The panel quipped that the transaction “presunmably
mean[t] another sales conm ssion was charged.”

Despite the absence of the specific terns, the panel’s award
could be construed as finding “nmalice” or “fraud” by clear and

convi ncing evidence as defined under section 3294.7 The award

*The vice president testified, “It was overly aggressive for Valerie | felt at the beginning,
and | never changed that opinion.” The panel did not accept his argument that although the
investments were inappropriate, they were suitable.

"TCW argues that the arbitrators “rejected fraud as a foundation for liability,” citing the
award’ s focus on TCW'’s breach of fiduciary duties. The “reasoned award,” however, never made
such argection. It did not state a conclusion on the issue.
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explains that the actions of the parties “justify” the punitive
damages award. Al though it does not say that TCW conmtted
“despi cabl e conduct” wth “wllful and conscious disregard of the
rights” of others, the decision contains enough information to
infer these things. Cal. Gv. Code § 3294(c) (defining malice).
Li kewi se, within its pages are the underpinnings for a finding of
“Iintentional msrepresentation, deceit, or concealnent of a
material fact” that “depriv[ed] a person of property.” | d.
(defining fraud). The award along with details in the record
support an arbitral determ nation that TCWs conduct satisfied the
requi renents of California s punitive damages statute.

This conclusion reflects the great deference we nust afford
arbitration awards. “Arbitrators need not give reasons for their
awards. . . . Uncertainty about arbitrators’ reasoning cannot

justify vacatur, for a court nust resolve all doubts in favor of

arbitration.” Brabham 376 F.3d at 385 (internal citations
omtted). The test we apply requires manifest disregard of the
law, nore than an “error or msunderstanding.” 1d. at 381. TCW

has failed to prove such disregard.® Gven this determnation, it

8TCW makes an extensive argument that this Court has been inconsistent in its application
of the two-prong test for manifest disregard, particularly in cases citing Second Circuit precedent.
Aswe review the decisions cited by TCW, we fail to see a contradiction. See Kergosien, 390
F.3d at 355; Brabham, 376 F.3d at 381-82; Prestige Ford v. Ford Dealer Computer Servs., Inc.,
324 F.3d 391, 395 (5th Cir. 2003). While those cases have clarified and perhaps expanded the
Williams test, they have done so in an effort to definewhenit is “mani fest that the
arbitrators acted contrary to the applicable |aw”

TCW asks us to examine the academic foundations of the test, suggesting that the scholar
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follows that the award does not “strain credulity,” as argued by
TCW See West erbeke Corp. v. Dai hatsu Motor Co., 304 F. 3d 200, 218
(2d Cr. 2002) (“A court may find intentional disregard if the
reasoning supporting the arbitrator’s judgnent ‘strain[s]
credulity’ or does not rise to the standard of ‘barely colorable,’

.") (internal citations omtted).

B. The Award Does Not Violate Public Policy

“A court may refuse to enforce an arbitration award that is
contrary to public policy.” Prestige Ford, 324 F.3d at 396.
Public policy used to vacate an award “nmust be explicit, well
defined, and domnant.” 1d. (citing WR Gace & Co. v. Rubber
Workers, 461 U S. 757, 766 (1983)). The policy advanced nust
reference “laws and legal precedents” rather than “general
consi derations of proposed public interests.” |d.

TCW argues that the award at issue violates the underlying
policy for punitive danmages. It cites the relevant California

policy as having the goals of “punishing” the wongdoer and

who created the approach did so in an attempt to avoid Second Circuit precedent such as Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. Bobker, 808 F.2d 930 (2d Cir. 1986). Williams, however,
does not cite this as a reason for adopting the standard. 197 F.3d at 762 (stating that the test
“should prove helpful as abasis for articulating and applying the manifest disregard doctrine”).
Williams cited Bobker as an example of a formulation of the doctrine and never rejected its
reasoning. Id. at 761 n.2; see also Prestige Ford, 324 F.3d at 395 (noting that this Court used
Bobker to describe manifest disregard in a case that predated Williams) (citing RM. Perez &
Assocs., Inc. v. Welch, 960 F.2d 534, 539 n.1 (5th Cir. 1992)). While the two-prong approach is
the starting point in this Circuit, Second Circuit authority remains persuasive.
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“deterring” others fromengaging in simlar conduct. PPG Indus.,
Inc. v. Transanerica Ins. Co., 975 P.2d 652, 657 (Cal. 1999)
(citing Cal. CGv. Code 8§ 3294(a)(stating that a party may recover
punitive damages “for the sake of exanple and by way of punishing
the defendant”)).® The punitive damages award at issue satisfies
these twin ains. Requiring TCWto pay $2.9 mllion punishes the
conpany, and the award has the potential to deter entities from
engaging in simlar behavior. The award offers enough specifics to
caution financial advisers against operating in the sane nmanner as
TCW

In addition, California policy does not limt punitive damages
awards in arbitration, even if those awards are contrary to
“procedural or substantive |aw inposed by statute and judici al
interpretations.” Rifkind & Sterling, Inc. v. Rifkind, 33 Cal
Rptr. 2d, 828, 833 (Cal. C. App. 1994). Indeed, arbitrators in
California, “unless specifically requiredto act inconformty with
rules of law, may base their decision[s] upon broad principles of
justice and equity, and in so doing expressly or inpliedly reject
a claimthat a party m ght successfully have asserted in a judici al

action.” Moncharsh v. Heily & Blase, 832 P.2d 899, 904 (Cal.

*TCW also aleges that the award violates “national” public policy. Initsonly effort to
define this policy, it cites BMW of N. Am,, Inc. v. Gore, 517 U.S. 559, 574-86 (1996). This case,
however, concerns the constitutionality of the amount of punitive damages rather than the
justification for punitive damages. Given that TCW does not adequately define a“national”
public policy, the claim fails. We note that the California policy is sufficient for examining the
issue.
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1992). These cases show that California public policy also
i ncl udes an exceedingly deferential standard for punitive damages
awarded in an arbitration. This is further evidence that the

award at issue does not violate public policy.

VI. CONCLUSI ON

In awardi ng punitive danmages, the arbitration panel did not
mani festly disregard applicable law and did not violate public

policy. For these reasons, we AFFIRM

°This policy does not affect our inquiry in Section IIA. The Federal Arbitration Act
(“FAA”) and interpretative cases from this Circuit provide the rules of decision on when to vacate
an award. While language in the investment agreements incorporate California substantive law
into this dispute, the language does not replace the requirements for opting out of vacatur rules.
See Action Indus., 358 F.3d at 341, 342 (holding that contractual language required to opt out of
the FAA must be “clear and unambiguous’ and that broad choice-of-law language did not express
the necessary intent to opt out). Manifest disregard of the law is a ground for vacating an
arbitration decision in this Circuit regardless of California’s view on the issue.
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