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BENAVI DES, Circuit Judge:

Russell Ray Pryor challenges his drug convictions, arguing
that he was deprived of his right to a fair trial because he was
tried wearing jail garb —a green junpsuit —and was deprived of
hi s Si xth Arendnent confrontation right when two wi tnesses repeat ed
a hearsay accusation that Pryor was a drug dealer. W AFFIRM

| . FACTUAL BACKGROUND AND PROCEDURAL HI STORY

On March 2, 2004, police officers responded to a call at an
Extended Stay Motel in Houston. Oficers Gonzal ez and Boutte net

with Pryor and Pryor’s girlfriend, Tennille N cole Wirl, in the



motel’s parking lot. The officers first spoke with Wiirl, and she
told them that Pryor was a drug deal er. Gonzal ez then spoke to
Pryor and patted him down for safety reasons, discovering $4900
cash in Pryor’s left front pocket. The officers placed Pryor under
arrest for the assault of Whirl.

Pryor consented to a search of his vehicle and hotel room but
officers did not find any narcotics. The officers asked Pryor if
he had any drugs in his apartnent, and he responded that he had
pills and marijuana. Pryor, riding in the patrol car, directed the
officers to the apartnent a fewmles fromthe notel. He signed a
consent-to-search form and directed themto his apartnent, unit
1511. The police obtained the key to the apartnent from Pryor’s
pocket. O ficers testified that Pryor referred to the apartnent as
“nmy apartnent.”

Pryor told the officers that there was no one in the
apartnent, but that there were guns inside. Once inside, Pryor
indicated the location of the guns inside a closet. O ficers
recovered a shoebox containing pills and two | oaded guns. I n
total, the search of the apartnent yielded 664 hydrocodone pills,
three full bottles of codeine syrup, and a snmall anount of
mar i j uana. Upon the discovery of the codeine syrup, officers
testified that Pryor stated, “You got everything.” Additionally,
of ficers found over 30 enpty codei ne bottles, as well as Karo syrup
and Big Red soda, which is used to dilute codeine for distribution
purposes. Wiile at the apartnent, Pryor asked for permssion to
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change hi s shoes, described a specific pair of red and white Ni kes,
and told officers where to find the shoes in the closet. The
of fi cers brought the shoes to Pryor and he confirnmed that they were
the right ones.

At trial, Pryor’s defense was that it was not his apartnent.
Pryor clained that he subletted the apartnent to his cousin, Ralph
Hol nes. Holnmes and Pryor both testified that Hol nes, not Pryor
lived in the apartnent. Pryor argued that the police officers were
lying, as was the apartnent manager who testified that she saw
Pryor retrieving his mail at the conplex on a weekly basis, but had
never seen Hol nes. The jury found Pryor guilty, the court
sentenced himto a term of 360 nonths inprisonnent, and he now
appeal s.

I'1. DI SCUSSI ON

Pryor argues that he (1) was deprived of his right to a fair
trial because he was forced to wear jail garb during the trial, and
(2) was deprived of his Sixth Amendnent confrontation right when
two W tnesses repeated a hearsay accusation that Pryor was a drug
dealer. W consider each claimin turn

A The trial court did not deprive appellant of his right to
a fair trial and presunption of innocence.

“The presunption of innocence, although not articulated inthe

Constitution, is a basic conponent of our system of crimnal
justice.” United States v. Dawson, 563 F.2d 149, 151 (5th Gr.
1977) (citations omtted). A governnment entity violates that



presunption of innocence when it “conpels an accused to stand tri al
before a jury while dressed in identifiable prison garb.” United
States v. Birdsell, 775 F.2d 645, 652 (5th Gr. 1985). *“If, for
what ever reason, the defendant fails to object to his attire, the
presence of conpul sion necessary to establish a constitutional
violation is negated.” 1d. (citations omtted)

At the outset of the trial, defense counsel alerted the court
of Pryor’s lack of non-jail clothing to wear, and asked whet her the
mar shal s had such clothing avail abl e. A marshal said he didn’t
know whet her they had such clothing, but would check. The court
asked the marshal to do so, and instructed defense counsel to see
that the famly bring clothing for future sessions. Pryor wore his
jail garb for the entire two-day trial, but there was no further
di scussion of the matter on the record. Wien the narshal
presumably returned wi thout clothes and the trial resuned, defense
counsel had the opportunity to object to continuing in jail garb,
but made no such objection. Because there was no objection, the
requi site elenent of conpulsion did not exist and no violation
occurred. Birdsell, 775 F.2d at 652. Thus, Pryor has failed to
show he was denied his right to a fair trial.

B. Any violation of appellant’s confrontation right was
harm ess error.

Pryor next clains that the Confrontati on C ause was viol ated
when the district court admtted an out-of-court statenent nmade by

a wtness who did not testify at trial — specifically, his
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girlfriend's statenent to police that he was a drug dealer.
“Confrontation Clause objections that were properly raised at trial
are revi ewed de novo, subject to harmess error analysis.” United
States v. Jinenez, 464 F.3d 555, 558 (5th Cr. 2006) (quoting
United States v. Bell, 367 F.3d 452, 465 (5th Cr. 2004)).

At one point, the governnent asked an officer what he did
based on the information he learned from Wirl. The officer
answered, “lI learned that he was a dope dealer.” The court
sust ai ned the defense objection that the answer was not responsive
and instructed the jury to disregard the statenent. The governnent
| ater asked another officer why he searched Pryor’s vehicle, and
def ense counsel again objected on the basis that the answer would
violate the defendant’s Confrontation right. The court overrul ed
the objection on grounds that the statenment was not being offered
for the truth of the matter asserted, and allowed the officer’s
answer for the limted purpose of show ng why the officer searched
the vehicle. The officer repeated Whirl’s statenent that Pryor was
a drug dealer.

The Confrontation C ause prohibits the adm ssion of an out - of -
court testinonial statement unless the witness is unavail able and
t he def endant had a prior opportunity to cross-exam ne the w tness.
Crawford v. Washington, 541 U S. 36, 59 (2004). This prohibition
is “irrespective of whether the statenent falls within a firmy

rooted hearsay exception or bears particularized guarantees of



trustworthiness.” United States v. Hol nmes, 406 F.3d 337, 348 (5th
Cr. 2005). Testinonial statenents may be adm tted, however, so
long as they are not being used to prove the truth of the matter
asserted. ld. at 349; Crawford, 541 U S at 59 n.9 (“The
[ Confrontation] Clause . . . does not bar the use of testinonial
statenents for purposes other than establishing the truth of the
matter asserted.”) (citation omtted).

Pryor plausibly argues that the statenent was testinonial and,
despite court statenents to the contrary, was admtted for the
truth asserted. W need not wade into those waters because, even
assum ng a Confrontation Cl ause violation occurred, the error was
harm ess. To determ ne whether the Confrontation C ause error was
harm ess, “[t]he correct inquiry is whether, assumng that the
damagi ng potential of the cross-exam nation were fully realized, a
reviewi ng court m ght nonethel ess say that the error was harnl ess
beyond a reasonabl e doubt.” Delaware v. Van Arsdall, 475 U. S. 673,
684 (1986).

The governnent’s evidence against Pryor was substantial and
Pryor’s only defense was that the apartnent in question was not
his. This claimis in no way undercut by the allegedly wongfully
admtted statenent. Further, it was supported only by his own
testinony and that of his cousin, while the officers testifiedthat
Pryor clainmed it was his apartnent, provided the key toit, led the

officers toit, knewwhere the guns were | ocated i nside, knew whi ch



drugs were in the apartnent, and told officers, upon finding the
| ast bottles of codeine syrup, that they d found everything.
Further, Pryor was able to direct the officers to the closet and
describe a specific pair of shoes that he wanted to wear. The
clothing in the closet appeared to fit Pryor. Oficers also found
Pryor’s personal mail inside the apartnent. Finally, the apartnent
manager testified that she saw Pryor once a week collecting his
mai |, and that he’d answered the door on at |east one occasion.

Pryor argued at trial that the wtnesses against him
including the officers and apartnent nanager, were lying. To the
extent that the trial boiled down to a sweari ng match bet ween Pryor
and the governnent’s wtnesses, the testinonial statenent could
have conceivably tarnished Pryor’s credibility as a witness in the
eyes of the jury. Nevertheless, given the extent of the evidence
against Pryor, the admssion of Wirl’'s testinonial statenent
represented a small part of what was an otherw se overwhel m ng
accunul ati on of evidence. Therefore, the adm ssion of that
statenent, despite any possi ble Confrontation C ause viol ation, was
har m ess.

111, CONCLUSI ON

For the foregoing reasons, we AFFIRM



