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EMILIO M. GARZA, Circuit Judge:

Ninan Chacko (“Chacko”) appeals the district court’ s grant of summary judgment in favor
of several defendants, including hisformer employer Sabre, Inc. (“ Sabre”), the Sabre, Inc. Severance
Plan, and the administrator of the Sabre, Inc. Severance Plan (the “ Administrator”) (collectively,
“Appellees’), on his claim for wrongful denia of severance benefits under § 502(a)(1)(B) of the
Employment Retirement Income and Security Act of 1974 (ERISA), 29 U.S.C. §1132(a)(1)(B). We
affirm.

I

Chacko commenced hisemployment with Sabrein 1990. By 2003, Chacko, then asenior vice
president of one of Sabre’s divisions, had become concerned about his prospects of advancement
within the company. Thus, when he learned in early September 2003 that Sabre intended to
implement a company-wide layoff, he approached Eric Speck (“ Speck”), Sabre’s Chief Marketing
Officer. Chacko informed Speck that he wanted assurances from Sabre’ s CEO that he was on track
to becoming a company officer; if not, Chacko desired a severance package from Sabre in the
upcoming layoff. On September 29, 2003, Speck informed Chacko that the CEO was not
enthusiastic about Chacko’s career path at Sabre. Sabre had therefore decided to offer Chacko a
severance package. Speck told Chacko that Sabre’'s human resources department would contact
Chacko with the details of the severance package. Chacko and Speck planned for Chacko’ slast day
of work to be October 13, 2003 and agreed to work out the details and announcement of his

departure.’

1 Shortly after his conversation with Speck, Chacko accepted employment with one of
Sabre' s competitors.
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At the time of Chacko’ s meeting with Speck on September 29, 2003, Sabre had in effect the
Sabre, Inc. Severance Plan (the “ General Severance Plan” or “GSP”), which set forth the terms and
conditionsuponwhich Sabrewould provide severance benefitsto involuntarily terminated employees.
Specificaly, the GSP provided for up to twenty-six weeks of salary benefits payable in alump sum,
conditioned upon the execution by the terminated employee of an “Agreement and General Release
(‘AGR’) in aform determined by Sabre that release[d] al causes of action and clams against Sabre
and related parties” When Chacko recelved a Separation Summary outlining the terms of his
severance package the following day, however, it stated that he would be offered thirty-two weeks
of salary benefits payable over an eight-month period, conditioned upon his signing an AGR
containing non-compete and non-solicitation provisions (the* Expanded AGR”).? Believing the non-
compete and periodic payment provisions to be contrary to the GSP, Chacko refused to sign the
Expanded AGR. Instead, over the course of the following week, he attempted to negotiate with
Sabre over the terms and conditions of his severance package.

On October 7, 2003, Sabre' sBenefits Administration Committee (the “ Committee”) adopted
aresolution amending the GSPto grant expressy to Sabre the discretion (1) to include non-compete
and non-solicitation provisionsin the terminated employee’' SAGR; and (2) to pay severance benefits

in periodic instalments (the “Amendment”).®> The resolution provided that the Amendment was

2 These benefitswerethe equival ent of benefits contemplated by aseverance plan that became
effective on October 1, 2003, entitled the “ Sabre, Inc. Executive Severance Policy for Senior Vice
Presidents’ (the“Executive Plan”). Chacko has not asserted aclaim for benefits under the Executive
Plan in this lawsuit.

® The GSP gave Sabre the right unilaterally to amend or terminate the GSP at any time:

Participants have no vested right to benefits under the severance plan. Sabre may
amend or terminate the severance plan at any time. Amendment or termination may
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effective immediately.

Chacko officialy separated from Sabre on October 17, 2003.* On November 3, 2003, hefiled
a clam for severance benefits, in which he expressed a willingness to sign an AGR in the form
contemplated by the pre-Amendment GSP and demanded payment of hisseverance benefitsinalump
sum. On November 6, 2003, Sabreinformed Chacko that the Administrator had denied hisclaim for
benefits® based onthefact that the[ GSP], asamended and in effect on Mr. Chacko’ stermination date
of October 17, 2003. . . specifically dlowsfor the execution of an [AGR] containing anon-compete
provision as a condition of digibility for benefits, and further specifically provides for the payment
of benefitsin periodic installments.” Chacko appealed, and an independent appeals committee (the
“Appeals Committee”) was appointed to review the Administrator’s decison. The Appeals
Committee denied Chacko’'s appeal on the grounds that he had no vested rights under the GSP in
effect on September 29, 2003; the GSP expresdy granted Sabre the right to terminate or amend the
GSP at any time; the October 7, 2003 Amendment to the GSP was validly executed; Sabre had
complied with ERISA’ s notice requirements regarding the Amendment; and Chacko wasnot digible

for benefits under the governing GSP) )the onein effect on October 17, 2003) ) because he refused

be prospective or retroactive in the discretion of the Company. Amendment or
termination shall be by action of the Benefits Administration Committee. . . and shall
be effective on the date specified therein.

Chacko does not contend that the Amendment was improperly adopted or otherwise challenge the
vaidity of the Amendment. Cf. Curtis-Wright Corp. v. Schoonegjongen, 514 U.S. 73, 78, 115 S. Ct.
1223, 1228 (1995) (explaining that a claim that an employer amended its welfare plan to deprive an
employee of welfare benefits “is not a cognizable complaint under ERISA” because employers or
other plan sponsors are generaly free under ERISA, for any reason at any time, to adopt, modify, or
terminate welfare plans’).

4 Although Chacko was initially scheduled for termination on October 13, 2003, his
termination date was subsequently modified by agreement of the parties to October 17, 2003.
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to sign the Expanded AGR.

Chacko brought suit against Appellees, claming, inter alia, that he was wrongfully denied
severance benefits under the GSP in violation of ERISA 8§ 502(a)(1)(B). Thedistrict court granted
Appdlees’ motionfor summary uponfinding that the Administrator’ sdenial of severance benefitswas
not an abuse of discretion. On appeal, Chacko arguesthat (1) Appellees are precluded from denying
his claim for benefits because they engaged in “inequitable conduct”; and (2) the Administrator
abused its discretion by applying an incorrect legal standard))the Amendment))to his claim for
benefits. Appellees respond that Chacko’s claim is, in essence, a challenge to the Administrator’s
determination that the Amendment applied to Chacko’'s clam for benefits because he was
“terminated” on the date his employment with Sabre actually ended (October 17, 2003), rather than
on the date Speck informed him that Sabre had decided to terminate his employment (September 29,
2003). Appellees argue that the district court correctly held that the Administrator made a factual
determination that Chacko was terminated on October 17, 2003 and that this factual determination
was not an abuse of discretion.

I

We review grants of summary judgment de novo, applying the same legal standard used by
thedistrict court. MacLachlan v. ExxonMobil Corp., 350 F.3d 472, 478 (5th Cir. 2003). Summary
judgment is proper when the evidence demonstratesthat “there is no genuineissue asto any material
fact and that the moving party is entitled to judgment as a matter of law.” FeD. R. Civ. P. 56(c).

A
Chacko first contendsthat “inequitable conduct” on the part of Appellees) ) namely, aleged

breaches of their fiduciary duties)) precludes them from denying him severance benefits under the
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GSP. More specifically, Chacko argues that Appellees “acted with acomplete lack of integrity” by
offering himaseverance package under the Executive Plan one day beforethat plan became effective;
that they failed to provide himwith*full and complete material information” regarding the availability
of severance benefits under the Executive Plan; that they breached a fiduciary duty of loydty and
engaged in salf-dealing by conditioning his receipt of benefits upon the execution of a non-compete
agreement; and that their decision to deny him benefits was not a“reasoned product of the exercise
by [the GSP Adminigtrator] of her fiduciary duty.” Therefore, Chacko argues, thedistrict court erred
in granting summary judgment on his claim for benefits. In other words, Chacko contends that he
is entitled to benefits under the GSP, regardless of whether he satisfies the terms of eligibility for
those benefits, because Appellees dlegedly breached their fiduciary duties.

Even if Chacko's dlegations of “inequitable conduct” were supported by the summary
judgment evidence, which they are not, Chacko’s only claim on appeal is a claim for benefits under
ERISA § 502(a)(1)(B).> Section 502(a)(1)(B) provides an ERISA plan participant or beneficiary
with a cause of action “to recover benefits due to him under the terms of his plan, to enforce his
rights under the terms of the plan, or to clarify his rights to future benefits under the terms of the
plan.” 29 U.S.C. 8 1132(a)(1)(B) (emphasis added). Chacko’s argument))that he is entitled to
benefits not because they are due to him under the terms of the GSP but rather because Appellees
engaged in“inequitable conduct” and breached their fiduciary duties) )issmply not cognizable under

ERISA § 502(a)(1)(B).

®> Although Chacko brought an unlawful interference with benefits claim under ERISA §510,
29 U.S.C. § 1140, he does not appeal the district court’ s grant of summary judgment on that claim.
Moreover, Chacko hasnever asserted an ERISA breach of fiduciary duty claim or an ERI SA estoppel
clam.
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B

Chacko aso chalenges the Administrator’s denial of benefits under the terms of the GSP.
A planadminigtrator’ sbenefit determinationsinvolve two tasks: construing the terms of the plan and
determining the facts underlying the benefit clam. Where the plan expressly confers discretion on
the plan administrator to construe the plan’ sterms, the administrator’ s construction is reviewed for
abuse of discretion. Firestone Tire& Rubber Co. v. Bruch, 489 U.S. 101, 115, 109 S. Ct. 948, 956-
57 (1989); Gossdlink v. AT&T, Inc., 272 F.3d 722, 726 (5th Cir. 2001); Vega v. Nat'| Life Ins.
Servs, Inc., 188 F.3d 287, 295 (5th Cir. 1999). Moreover, theadministrator’ sfactual determinations
arereviewed for abuse of discretion, regardlessof the administrator’ sultimate authority to determine
benefit digibility. Meditrust Fin. Servs. Corp. v. Serling Chems,, Inc., 168 F.3d 211, 213 (5th Cir.
1999); Vercher v. Alexander & Alexander Inc., 379 F.3d 222, 226 (5th Cir. 2004).

Chacko does not dispute that the GSP vests the Administrator with discretionary authority
to construe the terms of the GSP,° and, hence, that the abuse of discretion standard applies. Instead,
hearguesthat the Administrator’ sdecisionisentitled to reduced deference becausethe Administrator
faced aconflict of interest in deciding hisclaim, given that the Administrator was employed by Sabre,
Chacko’ s severance benefits would have been paid by Sabre, and the conditioning of the receipt of

severance benefits on Chacko’ s signing a non-compete agreement served the proprietary interests of

6 Section 7 of the GSP, entitled “Plan Administrator’ s Discretion,” states:

Final determination of all benefits will be made in accordance with the written terms
of thisseverance plan. The Plan Administrator shall have the discretionary authority
to determine al questions concerning an employee's digibility for benefits and the
amount of benefits payable (if any), to determine and resolve al questions (factual or
otherwise) relating to the severance plan, and to interpret, inthe Plan Administrator’s
sole discretion, any and all terms of the severance plan.
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Sabre. The existence of aconflict of interest isafactor in the abuse of discretion inquiry. Vega, 188
F.3d at 297. When a conflict of interest is shown to exist, we apply a “diding scale,” giving less
deference to the administrator’s decision in proportion to the adminigtrator’s conflict. See
MacLachlan, 350 F.3d at 478-79. Here, Chacko has demonstrated a“minimal basisfor a conflict,”
asthefact that Sabre fundsand administersitsown plan leaves open the possibility that it would limit
claims to reduce its liability. See Vega, 188 F.3d at 301. Chacko has not, however, presented
evidence with respect to the degree of the conflict, and we therefore review the administrator’s
decisonwith only “amodicumlessdeference” than we otherwise would. 1d.; see also MacLachlan,
350 F.3d at 479-80.

Chacko contendsthat the Administrator applied anincorrect legal standard) )the October 7,
2003 Amendment to the GSP) )to hisclaim for severance benefits. According to Chacko, the GSP,
when properly interpreted, required that his claim for severance benefits be determined by reference
to the version of the GSP in effect on September 29, 2003, when he first received notice of his
termination. Chacko recognizesthat the GSP doesnot definetheterm “termination” or explain when
a“termination” occursbut contendsthat “ applicablefedera and Texascourt decisonsaddressingthe
effective date of aninvoluntary termination of employment for legal purposes uniformly confirm that

an involuntary termination of employment is effective when an employee is given notice of it.””

" In support of this contention, Chacko cites Thurman v. Sears, Roebuck & Co., 952 F.2d
128, 134 (5th Cir. 1992) (holding that the limitations period for asuit for wrongful termination under
a Texas Worker's Compensation retaliation statute commences “when the employee receives
unequivocal notice of histermination or when areasonabl e person would know of histermination”).
As Appellees point out, however, Thurman does not hold that a*“termination” occurs on the date the
employer gives notice of termination, let alone that))in al contexts and for al purposes))a
“termination” occurs on the date the employer gives notice of termination. Rather, Thurman smply
holdsthat, for purposesof determining when acause of action for wrongful discharge accrues, courts
look to the date on which the employee knew or should have known of histermination. It does not
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Inresponse, Appelleescontend that the determination that Chacko’ stermination occurred on
October 17, 2003 constitutes a factua determination reviewable only for an abuse of discretion.
Appedlleesarguethat theadministrativerecord amply supportsthefinding that Chacko wasterminated
on October 17, 2003, given that “he continued to provide services to, receive compensation from,
and have employee accessto Sabre for morethantwo weeks’ after he was notified of histermination
on September 29, 2003. Therefore, Appellees argue, there was no abuse of discretion. The district
court agreed with Appelleesand found that because Chacko had no rightsunder the GSP until hewas
terminated on October 17, 2003 and because the Amendment was validly adopted on October 7,
2003, the Amendment governed Chacko’s claim for benefits.

Contrary to the contentions of both Chacko and A ppellees, the question of when Chacko was
“terminated” is an issue of plan interpretation. It is undisputed that Chacko received notice of his
termination on September 29, 2003 and that he officidly separated from Sabre on October 17, 2003.
Therefore, there was no factual determination to be made by the Administrator in choosing between
these two dates. To be sure, the Administrator did not expressly construe the term “termination,”
but inherent in the Administrator’ s finding that Chacko was terminated on October 17, 2003 was a
determination that an employeeis“terminated” for purposes of the GSP when he actually ceases his
employment, not when he receives notice that his employment will end a some future date.
Therefore, the issue before us is whether this interpretation of the GSP was an abuse of discretion.

In reviewing an administrator’s plan interpretation for abuse of discretion, we must first

determine whether the administrator’ sinterpretationislegally correct; if so, the inquiry ends because

follow fromthisholding that, asamatter of law, a participant in an ERISA severance planis entitled
to benefits under the version of the plan in effect on the date he first learns that he is going to be
terminated.
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no abuse of discretion could have occurred. Aboul-Fetouh v. Employee Benefits Comm., 245 F.3d
465, 472 (5th Cir. 2001). If, on the other hand, we determine that the administrator’ sinterpretation
is not legally correct, then we must proceed to determine whether the adminigtrator’ s denia of
benefits was an abuse of discretion. I1d. Inorder to ascertain the legaly correct interpretation of the
GSP, we consider three factors: (1) whether the administrator has given the plan a uniform
construction; (2) whether the interpretation is consistent with a fair reading of the plan; and (3) any
unanticipated costs resulting from different interpretations of the plan. MacLachlan, 350 F.3d at 481.
As there appears to be no evidence of record relevant to the first and third factors, we focus on
whether the interpretation is consistent with a fair reading of the GSP. See Vercher, 379 F.3d at 228.

Under the GSP, both before and after the Amendment, Sabre agreed to pay severance benefits
to employees“whose employment isinvoluntarily terminated by Sabre,” subject to certainexceptions,
including the signing of an AGR in a form determined by Sabre. The GSP provides that “[t]he
amount of severance is determined by the employee’' s base salary on the date of termination.” The
GSP further provides that “[a]ll clams for benefits must be submitted in writing to the Plan
Adminisgtrator . . . within 60 days of termination of employment.” Findly, the GSP expresdy states
that “[p]articipants have no vested right to benefits under the severance plan.” In determining that
the Amendment agpplied to Chacko’s claim because it was “in effect on his termination date of
October 17,2003,” the Adminigtrator construed the GSP to provide that an employee’ s“termination”
occurs when he officially separates from Sabre.

The Administrator’ sunderstanding of theterm“termination” is consistent with a fair reading
of the GSP. “When interpreting plan provisions, we interpret the contract language in an ordinary

and popular sense as would a person of average intelligence and experience, such that the language
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isgivenitsgenerally accepted meaning if thereisone.” Keszenheimer v. Reliance Sandard Lifelns.
Co., 402 F.3d 504, 507 (5th Cir. 2005) (internal quotation marks and citations omitted). Although
termination of employment isnot defined inthe GSP, the phrase, asit isordinarily understood, means
“[t]he compl ete severance of an employer-employeerdationship.” BLACK’SLAW DICTIONARY 1511
(8th ed. 2004). Because an employee may receive notice that his employment is being terminated
waell in advance of the date onwhich he ceases providing servicesto and recelving compensation from
his employer, it follows that the employer-employee relationship may not be completely severed on
the date the employee first learns of the termination. Moreover, to construe the GSP as providing
an entitlement to severance benefits before an employee actually ceases providing services to and
recelving compensation from Sabre would lead to the unexpected result that an employee could
demand severance benefits while still receiving his regular pay. Therefore, we conclude that the
Administrator correctly determined that, for purposes of the GSP, termination of employment occurs
when the employee actually ceases providing services to and receiving compensation from Sabre.
The Administrator’ s construction of the GSP is legally sound, and no abuse of discretion occurred.?

The Adminigtrator correctly determined that the October 7, 2003 Amendment applied to
Chacko’s claim for severance benefits, and Chacko admittedly failed to satisfy the conditions for
recelving severance benefits under the post-Amendment GSP. Accordingly, thedistrict court did not
err in upholding the Administrator’s denial of severance benefits.

8 Because we conclude that the Administrator correctly determined that Chacko was
terminated after the October 7, 2003 Amendment to the GSP became effective, we do not reach
Appdllees dternative argument that, as a matter of law, the controlling version of the GSP was the
version in effect on the date of the benefits determination, November 6, 2003.
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For the foregoing reasons, we affirm the district court’s grant of summary judgment on
Chacko’s claim for severance benefits under ERISA 8§ 502(a)(1)(B).

AFFIRMED.
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