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WENER, Circuit Judge:

At a Decenber 2001 prison disciplinary hearing, Petitioner-
Appel | ant Hubert Earl Teague, an inmate in the Texas Departnent
of Crimnal Justice, Correctional Institutions Division (“TDCJ-
CID'),! was found guilty of having violated an anti-trafficking

and trading provision of the TDCJ-CIDs internal rules of

Judge O enent concurs in the judgnent only.

" District Judge for the Western District of Texas, sitting
by desi gnati on.

! Nat haniel Quarterman is the Director of the TDCJ-CI D and t he
nanmed Respondent - Appel | ee.



pri soner conduct. As part of his punishnent, Teague forfeited
thirty days of previously earned good-tine credit. Teague
subsequently filed a federal habeas corpus petition, alleging
that the TDCJ-CID failed to afford him the requisite procedura

due process. Citing Malchi_v. Thaler? and Richards v. Dretke,?

the district court denied Teague' s petition, concluding that the

|l oss of thirty days of previously earned good-tinme credit was “de

mmnis,” and thus insufficient to command due process
protection. We conclude that the district court erred — not
surprisingly, as we shall show —in testing Teague's loss for

whether it was de minims and basing its ruling on a finding that

it was. After visiting our dicta in Mlchi and Richards, we

conclude that no such “de mnims” floor is mandated by our

precedent, so that no anmpunt of previously earned good-tine
credit is so insignificant that it nmay be taken away by the
institution admnistratively without affording the inmate due
process. Stated differently, the TDCJ-CI D nust accord an inmate
due process before depriving him of any previously earned good-

tinme credits, however slight; there is no exception for an anount

that m ght otherw se be deened de mnims. W, therefore, vacate

the district court’s judgnent and remand for further proceedings

2 211 F.3d 953, 958 (5th Cir. 2000).
3 394 F.3d 291, 294 n.5 (5th Gr. 2004).
2



consistent with this opinion.

| . FACTS AND PROCEEDI NGS

In 1990, Teague pleaded guilty to a theft offense in
violation of Texas state |law and was sentenced to a prison term
of twenty-seven years. |n 1994, Teague was rel eased on parole.

Wiile on parole, Teague commtted seven additional state
of fenses: six burglary offenses (commtted on October 4, 1996
Decenber 9, 1996; Decenber 24, 1996; January 20, 1997; January
25, 1997; and February 18, 1997) and one forgery offense
(commtted on QOctober 31, 1996). He pleaded guilty to five of
the burglary offenses and the forgery offense, but he pleaded not
guilty to the January 25, 1997 burglary offense. He was
subsequently found guilty on that charge and sentenced to a
forty-five year termof inprisonnent. The incarceration termfor
each of the six quilty-plea offenses was less than forty-five
years, and each was to run concurrently with the forty-five year
term Additionally, his 1994 rel ease on parole was revoked, and
his original 1990 sentence was re-inposed.

I n Decenber 2001, a prison disciplinary hearing was convened
agai nst Teague. He was charged with commtting a Code 15.0

violation — Trafficking and Trading.* It was alleged that

“ At the tinme of the offense, Code 15.0 was defined as: “The
unaut hori zed buyi ng, selling, exchange or transfer of any commodity
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anot her inmate, Melvin Jordan, had caused a $225.00 check to be
deposited into Teague’'s inmate trust account, in violation of the
TDCJ-CI D s internal rules of conduct.

Prior to the disciplinary hearing, Teague was furnished
witten notice of the charges against him via a conputer
generated report. The offense description read, in part: “Teague

did make an unaut horized exchange to (offender Jordan

.) by having offender (Jordan) place a sum of ($225.00) dollars
onto [sic] his trust fund account.” A second, hand-witten
notice from the charging officer specified, in its offense
description section, that Teague “did neke an unauthorized
comodity exchange with offender Jordan . . . by having offender
Jordan place a sum of $225.00 onto [sic] his trust fund account.”
The hand-witten notice also stated, in the additional
information section, that “Ofender Teague did have offender
Jordan place a sum of $225.00 onto [sic] his trust account

During the hearing, the charging officer’s report, the

transaction records of Teague’'s inmate account, the $225.00

from any individual, other than maki ng authorized purchases from
the comm ssary (evidence may include an excessive inventory of
mar ketable itens).” |In March 2002, Code 15.0 was anended to add a
second sentence, which reads: “This includes the wunauthorized
transfer of noney from one offender to another, whether the
transfer is direct or indirect.”



cashi er check, and Jordan’s adm ssion that he deposited the noney
into Teague's account were offered into evidence. Teague’ s
def ense, however, was not that the event never occurred, but that
he had no know edge of or participation in Jordan’s deposit.® No
evidence was offered as to why Jordan deposited the noney into
Teague’ s account or whether Teague had any know edge of or
participation in Jordan’s actions.

At the beginning of the hearing, the disciplinary officer

made the follow ng statenent to ensure that Teague understood the

charge: “offender Teague . . . did nmake an unauthorized market
exchange . . . by having offender Jordan place a sum of $225.00
onto [sic] his trust fund accounts. O fender Teague, do you

understand the charges?” Teague responded, “Yes.”

The disciplinary hearing officer found Teague guilty and
assessed the followng penalties: forfeiture of thirty days of
previously earned good-tine credit; a reduction in good-tine
earning rate; fifteen days solitary confinenent; forty-five days
comm ssary and recreation restrictions; reduction in custodial

classification; and forfeiture of the $225.00.

° In an evidentiary hearing before the district court, the
TDCJ-CI D cl ai nred that Jordan deposited the noney in exchange for
Teague’ s | egal assistance. Teague denied this allegation. No
evidence or allegation of this quid pro quo was introduced at the
di sci plinary hearing.




After the hearing, Teague filed a step-one grievance wth
the TDCJ-CID, appealing the disciplinary proceeding.?® Next ,
Teague filed a step-two grievance.’ Finally, after fruitlessly
exhausting the internal grievance procedures, Teague filed a 28
US C 8 2254 petition in the district court, seeking a wit of
habeas cor pus.

In his habeas petition, Teague asserted that: (1) there was
insufficient evidence to support the finding of guilt; (2) the
prison officials failed to serve himtinely with notice of the
alleged violation; (3) the disciplinary hearing officer was not
inpartial; (4) the disciplinary hearing officer inproperly denied
his request to call wtnesses; (5) the disciplinary hearing
of ficer inproperly denied his request to have the charging
officer present at the hearing; (6) the disciplinary hearing
of ficer st opped recor di ng t he heari ng during Teague’ s
presentation of the evidence; and (7) the TDCIJ-CID inproperly
renoved the $225.00 from his inmate trust account. Teague
contended that, by these actions, he had been wongfully deprived

of his right to procedural due process under the Fourteenth

6 The step-one grievance concerned the alleged inpartiality of
the disciplinary hearing officer.

" The step-two grievance concerned insufficiency of the
evi dence, false disciplinary charges, denial of a full and fair
review, denial of wtnesses, unfair disciplinary proceedi ng, and
ot her assertions.



Amendnment .

After appointing counsel to represent Teague, the district
court conducted an evidentiary hearing on Teague’'s petition. The
district court entered a witten order in which it concluded that
there was no evidence to support the disciplinary hearing
officer’s guilty finding. The court denied the rest of Teague’s
cl ai ns. The district court’s decision on the insufficiency of
the evidence was prem sed on the TDCJ-CID s failure to offer any
evi dence that Teague “had” Jordan deposit the $225.00 into
Teague’ s trust account. In light of this |ack of evidence, the
district court concluded that the disciplinary hearing officer’s
decision was clearly contrary to established federal | aw —which
requires “sonme evidence to support the findings nmade in the
di sciplinary hearing”® —and granted Teague’ s habeas petition.

In response, the TDCJ-CID filed a Rule 59(e) notion to alter
or amend the district court’s order. The TDCJ-CID cited our
decisions in Milchi® and Richards and asserted that the
forfeiture of thirty days of previously earned good-tine credit

was Sso “de mnims” that it was insufficient to warrant due

8 Superintendent, Mass. Corr. Inst. v. Hll, 472 U S. 445, 457
(1985).

° 211 F.3d at 958.

10394 F.3d at 294 n.5.



process protection.

Understandably following the de mnims prinrose path that

we had laid down in Malchi’'s and R chards’ dicta, the district

court granted the TDCJ-CID s notion to anmend, agreeing that the

loss of thirty days good-tinme credit was de mnims and hol ding

it to be insufficient to entitle Teague to due process
protection. In reaching its decision, the district court
calculated that thirty days represented approxinmately .18 of one
percent of Teague's forty-five year sentence. The court conceded
that it could not draw a bright line separating what does and

does not constitute a de mnims anount of good-tinme |oss, but

was “relatively certain” that |ess than one-fourth of one percent

of Teague’'s total sentence was de minims in this case. At |east

by inplication, the district court approached the question of de
mninms on a relative or percentage basis, not on the basis of
t he absol ute nunber of days | ost.

Teague tinely filed a notion for a certificate of
appeal ability (“COA”). The district court granted the notion and
certified the follow ng issue for appeal: Whet her, in this
case, the forfeiture of 30 days of good-tine credits pursuant to
a prison disciplinary action was a de minims |oss and, as such,

insufficient to trigger due process protections of the Fourteenth
Amendnent .

1. LAWAND ANALYSI S




A. St andard of Revi ew

In addressing requests for habeas relief, we review a
district court’s findings of fact for clear error and issues of
| aw de novo. ! ldentification of a liberty interest that is
protected by the Fourteenth Anmendnent is a question of federa
constitutional law and is reviewed de novo.!'? Wen due process
is required, the standard in prison disciplinary hearings
requires that there be “sonme evidence” to support the
disciplinary decision.®® \Wether there is “sone evidence” is an
i ssue of law that we review de novo.** W may affirma district
court’s decision on any basis established by the record.®®

B. Protected Liberty |Interest

Feder al habeas relief cannot be granted unless the
petitioner alleges that he “‘has been deprived of sone right
secured to himby the United States Constitution or the |aws of

the United States.’”'® Here, Teague's petition is prem sed on

11 Malchi, 211 F.3d at 956.

12 Madi son v. Parker, 104 F.3d 765, 767 (5th Cr. 1997).

B HIll, 472 U S. at 457.
4 Richards, 394 F.3d at 293.

> Davis v. Scott, 157 F.3d 1003, 1005 (5th Gr. 1998).

% Hllard v. Bd. of Pardons & Paroles, 759 F.2d 1190, 1192
(5th Cir. 1985).




the claim that the Texas mandatory supervision schene provides
him with a protected liberty interest in his previously earned
good-tinme credits, so that Texas may not deprive him of such
credits without first affording himthe requisite due process.
Qobviously, the Constitution itself does not expressly
guar antee due process protection of good-tinme credits attained by
satisfactory behavior while in prison.?’ A state statutory
schene may, however, create a right to good-tine credits; and
when one does so and recognizes that revocation is an authorized
sanction, an inmate’s interest in good-tine credit is accorded
due process protection.'® Specifically, an inmate is entitled to
the mnimum procedures appropriate under the circunstances and
required by the Due Process Cause to ensure that the state-
created right is not arbitrarily abrogated.® Thus, when a state
inmate enjoys a constitutional expectancy to an early release
from prison based on the accunulation of good-tinme credits, he
has a protected liberty interest and is entitled to due process
before he may be deprived of such credits.?® Therefore, before

we address whether Teague's thirty day loss is subject to an

Wl ff v. McDonnell, 418 U.S. 539, 557 (1974).

8 Madi son, 104 F.3d at 768 (citing Wil ff, 418 U S. at 557).
¥ 1d. (citing WIff, 418 U. S. at 557).
20 H|l, 472 U.S. at 453.
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exception fromthe guarantee of due process because that | oss was

de mnims, we nust first determ ne whether Texas |aw affords

Teague a protected liberty interest.

In Texas, there are two general ways in which an i nmate may
becone eligible for early release.? First, an inmate nmay becone
eligible for parole; second, he may becone eligible for mandatory

supervi sed rel ease. ??

Parole, which is not at issue here, is “the discretionary
and conditional release of an eligible inmate sentenced to the
institutional division so that the inmate nmay serve the renmai nder
of the inmate’s sentence under the supervision of the pardons and
paroles division.”2 W have held that there is no right or
constitutional expectancy of early release on parole in Texas,
because parole is within the total and unfettered discretion of
the State.?

In contrast, mandatory supervision in Texas is “the rel ease
of an eligible inmate sentenced to the institutional division so

that the inmate may serve the renainder of the inmate’s sentence

21 Madi son, 104 F.3d at 768.
22 | d.
22 Tex. Gov't Code § 508.001(6).

24 Madi son, 104 F.3d at 768; Creel v. Keene, 928 F.2d 707, 711-
12 (5th Gr. 1991).
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not on parole but under the supervision of the pardons and
paroles division.”? Prior to September 1, 1996, when a Texas
prisoner’s actual tinme served plus his accrued good-tine credit
equal ed the term of inprisonnent to which he had been sentenced,
article 42.18, 8 8(c) of the Texas Code of Crimnal Procedure
specified that “*a prisoner who is not on parole shall be
rel eased to mandatory supervision.’”?® Under this fornmer schene,
the TDCJ-CI D had no discretion in deciding when or if to rel ease
an inmate on nmandatory supervision; rather, an inmate had a
mandatory right to wearly release based solely on sinple
arithmetic.

Effective Septenber 1, 1996, Texas anended its nandatory-
supervision schene to allow a parole panel a nodicum of
discretion in determning whether an inmate otherwi se eligible
for release on mandatory supervision should nevertheless remain
in custody.?” Under this post-Septenber 1, 1996 schene, section
508. 147(a) of the Texas Governnent Code, like its predecessor
statute, mandates that “a parole panel shall order the rel ease of

an inmate who is not on parole to mandatory supervision when the

25 Tex. Gov't Code § 508.001(5).

26 Vadi son, 104 F.3d at 768 (quoting Tex. Code Crim Proc. art.
42.18 8 8(c) (1996) (enphasis added)).

21 Ex_parte Ceiken, 28 S.W3d 553, 555 (Tex. Crim App. 2000)
(en banc).
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actual calendar tine served plus any accrued good conduct tine
equals the term to which the inmte was sentenced.”?® A
difference resulted, however, from the addition of section
508. 149, which states that “[a]n inmate nmay not be released to
mandatory supervision if a parole panel determnes that: (1) the
inmate’s accrued good conduct time is not an accurate reflection
of the inmate' s potential for rehabilitation; and (2) the
inmate’s rel ease would endanger the public.”?® Thus, unlike its
purely predictive forerunner, Texas’'s post-Septenber 1, 1996
mandat ory supervi sion schene is mandatory in large part, but also
discretionary in small part.*

In Madison v. Parker, we were called on to decide whether

Texas’s pre-Septenber 1, 1996 nmandatory schene of supervised
rel ease created a constitutional expectancy of early release —
an issue of first inpression at the tinme. 3! W | acked
significant information as to whether the petitioner was eligible
for mandatory supervised release, however, and were thus unable

to resolve the constitutional question until determ native facts

28 Tex. Gov't Code § 508.147(a) (enphasis added).
29 | d. § 508.149(b).

30 See See Greenholtz v. Inmates of the Neb. Penal & Corr.
Conplex, 442 U. S. 1, 13 (1976).

3104 F.3d at 769.
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coul d be established.?® Accordingly, we deferred decision on the
i ssue and remanded the case to the district court for further
proceedi ngs. 33

Three years later, in Mlchi, we again faced the issue
whet her Texas’s pre-Septenber 1, 1996 nmandatory supervised
rel ease schene created a constitutional expectancy of early
rel ease.** The petitioner in Milchi had been found guilty at a
prison disciplinary hearing of possessing a box of stolen
envel opes, as punishnment for which his earning status for good-
time credit was reduced.® This reduction was calculated to
delay the petitioner’s release by nore than six nonths. 3¢

In Malchi, we determned that the nmandatory and predictive
nature of the pre-Septenber 1, 1996 schene vested inmates with a
constitutional expectancy of early release and a concomtant
protected liberty interest.® Albeit purely in dicta, we went on
to tenporize sonewhat by offering that:

A Texas prisoner does not necessarily have a

2
3 |
3 211 F.3d at 957-58.

% |d. at 955.

36

o

at 958.

37

o

at 957-58

14



constitutional expectancy of release on a particular
dat e. For exanple, it is possible that a de mnims
delay of a few days in a prisoner’s nandatory
supervision release would not give rise to a
constitutionally cognizable claim In the present
case, the evidence shows that the prison calculated
that the subject disciplinary action delayed [the
petitioner’s] release for nore than six nonths as a
result of the change of status . . . . We hol d that
such delay is nmore than de minins. 3

The parties have assuned, wthout argunent, that the pre-
Septenber 1, 1996 version applies here and, as such, that Teague
has a protected liberty interest under Malchi, leaving only the
de mnims question for our review. This assunption, however, is
flawed. First, as Teague was convicted of eight offenses —one
of which occurred prior to Septenber 1, 1996 and seven of which
occurred after Septenber 1, 1996 —it is unclear whether and to
what extent the fornmer and present schenes apply.

Essentially, then, what we nust determne is whether the
post - Septenber 1, 1996 addendum to Texas’s mandatory supervision
schene, with its narrowy limted nodi cumof discretion, works to
deprive all inmates of their constitutional expectancy of early
rel ease. W hold that it does not. Therefore, we need not
determ ne which schene applies here, as we conclude that Teague
has a protected liberty interest under either version.

Texas’s current nmandatory supervision schene is virtually

% |d. at 958.
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identical to those at issue in Geenholtz v. Inmates of the

Nebraska Penal & Correctional Conplex® and Board of Pardons v.

Al l en*® and, as such, warrants the sane result. In G eenholtz,

the issue before the Supreme Court was whether a Nebraska parole
statute created a protected liberty interest.* Like the present
Texas mandatory schene of supervised release at issue here, the
Nebraska statute was discretionary in part and predictive in
part, specifying that the state parole board “shall order” the
release of an eligible inmate, unless one of four specific
desi gnated reasons was found to be present.* Relying on the
structure and | anguage of Nebraska's parole statute, the Court
held that it created a presunption that parole release wuld be

granted and thus a constitutional expectancy of early release

¥ 442 U.S. at 11-12.
4 482 U.S. 369 (1987).
1442 U.S. at 11-12.

42 1d. at 11 (quoting Neb. Rev. Stat. § 83-1,114(1)) (enphasis

added). The four designated reasons were and still are: (1) there
is a substantial risk that the inmate will not conform to the
conditions of parole; (2) release will depreciate the seriousness
of the offense commtted or pronote disrespect for law, (3) rel ease
will have a substantially adverse effect on institutional
di sci pline; and (4) continued correctional treatnent, nedical care,
or vocational or other treatnment wll substantially enhance the

inmate’'s capacity to lead a lawabiding life when released at a
| ater date. 1d.

16



entitling inmates to due process protection.®

Li kewse, the Court in Alen determned that a Montana
parole statute created a constitutional expectancy of early
rel ease. * The Montana schene provided that the state parole
board “shall release” an eligible inmate on parole when it finds
that there is a reasonable probability that the inmate may be
rel eased without detrinent to hinself or the community and that
he is able and wlling to fulfill the obligations of a |aw
abiding citizen.* Conparing the Montana statute to the Nebraska

statute in Geenholtz, the Court held that the Mntana statute

created the sanme presunption of parole release and thus a
constitutional expectancy of early rel ease, necessarily entitling
inmates to due process protection.

Juxtaposing the structure and |anguage of Texas’ post-
Septenber 1, 1996 mandatory supervision schene with those at

issue in Geenholtz and Allen leads us to the same concl usion.

Each of these statutes affords inmates the right to early

release, then ever so slightly dimnishes that right with the

3 1d. at 12.
4482 U.S. at 376.

4 1d. at 376-77 (quoting Mont. Code Ann. § 46-23-201 (1985))
(enphasi s added).

“% |d. at 377-78.
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potential for the exercise of official discretion in limted
i nstances.*” The Court has made clear that the presence of this
type of discretion wll not deprive an inmate of an otherw se
protected liberty interest. Moreover, wunlike the Court in

G eenhol tz, ® we have the benefit of Texas caselaw on this issue,

which uniformy holds that the State’s current schene does create
a protected liberty interest.?° All  this convinces us that
Texas’ post-Septenber 1, 1996 nmandatory supervision schene
creates a constitutional expectancy of early release and, as
such, a protected liberty interest in previously earned good-tine
credits.

As Teague thus has a protected liberty interest in his
previously earned good-tine credits under either the pre- or
post - Septenber 1, 1996 nandatory supervision schene, we need not
determ ne which schene applies to him He is entitled to due
process protection under both. I nstead, we now address the
certified question of whether the state’s taking of thirty days

of previously earned good-tinme credit wthout affording Teague

47 See id. at 375-76 (distinguishing absolute discretion from
of ficial discretion).

48 442 U.S. at 12 (citing Bishop v. Wod, 426 U S. 341, 345
(1976)).

49 CGei ken, 28 S.W3d at 558-559; see also Ex parte Retzl aff,
135 S.W3d 45, 49 (Tex. Crim App. 2004).
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the otherwise requisite due process is not error because such a

| oss could be deened de m nims.

C. “De Mnims” Loss

Despite acknow edging in Ml chi the existence of a protected
liberty interest in good-tine credits, we there nused in dicta
that a delay in an inmate’s nmandatory supervi sed rel ease m ght be

so insignificant (“de_mnims”) that depriving him of his

recogni zed protected liberty interest need not conply with the

requi renment of due process.®® Four years later, in Richards v.

Dretke, we touched on the de mininms concept, again in dicta.>®!

In footnote 5 of our Richards opinion, we specul ated that:

A 30-day delay of a mandatory supervision rel ease m ght
be de mnims and therefore not give rise to a due
process claim The Malchi court held that while a few

days mght be de mnims, six nonths was not. That
i ssue, however, is not before us as it has not been
raised . . . .%2

Since Ri chards, nunerous district courts have assuned that,

in the context of good-tine deprivation, Milchi and R chards

constitute precedent for the de mnims exception to the due

process entitlenment and have proceeded to address what quantum of

0 211 F.3d at 957-58.
°1 394 F.3d at 294 n.5.
%2 | d.
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good-time credit loss is de mninms.*® Nowis the time for us to

di sabuse the courts of this circuit of the belief t hat

entitlenment to due process is subject to a de mnims floor in

the context of disciplinary loss of good-tine credit. In so

doing, we reject out of hand the concept of a de mnims |loss for

good-tinme credit (and thus any exception to entitlenent to due
process protection) that has seeped interstitially into our
| exi con, presumably from treating our dicta on the subject as
precedent . Acknowl edging that Texas inmates have |long had
protected liberty interests in any anount of previously-earned

good-tinme credit, we hold today that none may be taken away by an

3 See Henderson v. Quarterman, No. CIV.A 06-245, 2006 W
3448246, at **4-5 (S.D. Tex. Nov. 28, 2006); Powell v. Quarternan,
No. CIV.A 06-224, 2006 W. 3371560, at **4-5 (S.D. Tex. Nov. 20,
2006); McNeel v. Quarterman, No. CIV. A 06-0184, 2006 W. 2913151,
at *1 (N.D. Tex. Cct. 10, 2006); Roberts v. Quarternman, No. Cl V. A
03-0266, 2006 W. 2707406, at *4 (N. D. Tex. Sept. 18, 2006); Jones
v. Quarterman, No. CIV.A H 05-2412, 2006 W. 2136214, at *3 (S.D.
Tex. July 27, 2006); Birdo v. Dretke, No. CIV.A 04-0200, 2006 W
1882096, at *4 (N.D. Tex. July 7, 2006); Otuno v. Dretke, No.
Cl V. A 05-0094, 2006 W. 1409696, at *3 (N.D. Tex. My 23, 2006);
Martin v. Director, TDCJ-C D, No. CIV.A 06-17, 2006 W. 981988, at
*4 (E.D. Tex. Apr. 11, 2006); Hay v. Dretke, No. CIV.A 06-0391,
2006 W. 696647, at *3 (S.D. Tex. Mar. 16, 2006); Diez v. Director,
TDCJ-A D, No. CIV.A 05-116, 2005 W. 2736444, at *2 n.1 (E.D. Tex.
Cct. 24, 2005); Gllman v. Dretke, No. CIV.A 03-0399, 2005 W
2493273, at *2 (N.D. Tex. Cct. 7, 2005); Carroll v. Dretke, No.
ClV.A 05-216, 2005 W. 2467698, at *4 (S.D. Tex. Cct. 6, 2005);
Cartwight v. Dretke, No. CIV.A 04-0293, 2005 W 2318703, at *2
(N.D. Tex. Sept. 20, 2005); Teague v. Dretke, 384 F.Supp.2d 999,
1000-03 (N.D. Tex. 2005); Foster v. Director, TDCJ-CID, No. CV.A
05-15, 2005 WL 994593, at *2 (E.D. Tex. Apr. 12, 2005).
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admnistrative tribunal wthout affording the i nmate due process,
regardl ess of the absolute nunber of days forfeited or the
percentage of the sentence (or the renmaining balance thereof)
represented by the nunber of days | ost.

As we have inplied, the de mnims concept is a creature of

spurious concepti on. In Malchi, we neither cited to nor relied

on any authority for the existence of the de mininms principle.>

In Richards, we relied solely on Malchi for the existence of the
de mnims exception, but nerely hypothesized whether thirty days

was de mnins.*® W offered no jurisprudential or analytical

buttress for our “un-adoption” of the de mnims concept. | t

appears i nst ead t hat t he concept was sinply spawned
part henogenetically and slipped into our storehouse of obiter
dicta. It is wholly unclear where the concept originated or why,
but it is time to cast this troublemaker from our jurisprudence
in the context of the issues before us. Today we exorcize the

exception for de mnims deprivation of the liberty interest and

hold that, when a state has created such a liberty interest, no
anount of good-tine credit, however slight, may be stripped from
an inmate without affording himthe protection of due process.

In Sandin_ v. Conner, the Suprene Court held that state

* 211 F.3d at 957-58.
* 394 F.3d at 294 n.5.
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created liberty interests are generally limted to freedons from
the restraints that inpose “atypical and significant hardship on
the inmate in relation to the ordinary incidents of prison
life.”*® In particular, the Court concluded that an inmate is
not entitled to due process protection before the inposition of

thirty days solitary confinenent, because this punishnent was not

an atypical or significant hardship.?®’
In justifying its decision, the Court noted, “[n]or does
[the petitioner’s] situation present a case where the State’s

action will inevitably affect the duration of his sentence.”®®

In contrast, Teague's situation, and that of any other Texas
inmate who is deprived of previously earned good-tine credits, is
one in which the State’s action inevitably wll affect the
duration of his sentence.

Under Texas law, once an inmate’'s good-tine credits are
forfeited, they can never be restored.?® Thus, once Teague’s
thirty days of good-tinme credit are taken away w thout due

process protection, his sentence inevitably wll be thirty days

% 515 U.S. 472, 484 (1995).
" 1d. at 487.
%8 1 d. (enphasis added).

*® Tex. CGov't Code 8§ 498.004(a) (“The departnment nmay not
restore good conduct tinme forfeited under this subsection.”)
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| onger, as proscribed by the Court in Sandin.

Neither is the possibility that Teague may gain or | ose
additional good-tine credits in the future of any relevance.
What ever additional good-tinme credit Teague may eventually gain
or lose will not affect his previously forfeited tine. For
instance, if Teague should subsequently forfeit an additional
thirty days of previously wearned good-tine «credit, these
additional thirty days would be cunmulated with the thirty days
that he previously lost, making Teague's total |oss sixty days.
It would be a consecutive |o0ss, not a concurrent one
Conversely, awards of new good-tine credit would be subtracted
fromthe previously lost thirty days. Neither future awards nor
future forfeitures have relevance to a present forfeiture.

In addition to conflicting with Suprenme Court precedent,

legitimzing the de mnims exception wuld work serious

practical and equitable problens. As indicated earlier, two
met hods could be used in determ ning whether a | oss of good-tine

credit is de mnims. The first is a conparative or percentile

approach, simlar to that enployed by the district court here
Under this nethod, the nunber of forfeited days is divided by the
total nunber of days to which the inmate was actually sentenced
to produce a fraction or percentage of | oss. Dependi ng on the

court’s subjective view of whether the resulting quotient is d
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mnims, the inmate mght or mght not be entitled to due
process.

The other potential nethod is the absolute approach, which
was enployed in Ml chi. Under this approach, sone nunber of days
is arbitrarily selected by the court, the deprivation of |ess

than which is deened de mnims and thus not subject to due

process protection; deprivation of that or any greater nunber of
days woul d be sufficient to warrant due process protection.
Problens inhere in the application of both nethods. For
i nstance, how and why would we draw the |line at a particular
fraction or any particular nunber of days? Wat would be the

justification and reasoning to |abel, say, .18% de mnims, but

not .25% or to label thirty days or less de mnims, but thirty-

one days or nore not de mnims?

Difficulties wth uniformty and equity in both nethods
exist as well. An inmate sentenced to five years who commts a
trafficking offense could receive due process protection if
deprived of thirty days (thirty days is approximately 1.7% of
five years), but an inmate sentenced to forty-five years who
commts the sanme offense and | oses the sane thirty days woul d be

entitled to no due process protection, as thirty days is but .18%
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of forty-five years.?® It inpresses us as patently unfair to
afford one inmate due process, but not another, when all factors
are the sane except the length of their initial sentence or the
bal ance remaining to be served.

Interestingly, application of the relative approach could
inplicitly overturn Malchi. There, we concluded that six nonths,

in and of itself, is “nmore than de mnims.”% Under a

percentage or relative approach, however, even six nonths could

be considered de mninms. For exanple, if an inmate were

sentenced to sixty years incarceration, the forfeiture of six
mont hs good-tinme credit would be less than one percent of his
sentence. W woul d have to ask whether six nonths, equaling | ess
than one percent of the actual sentence, should neverthel ess be

considered de_ mnims. If so, how could this exanple conport

with our holding under Malchi’s absol ute approach that six nonths

“I's nore than de_mnims?” For Teague, the question would be
whet her the deprivation of thirty days — regardless of the
length of his actual sentence —— is always going to be de
mnims.

As the de mnims concept is contrary to Suprene Court

80 Of course, this result depends on the upper limt of a de
mnims loss. In this hypothetical exanple, if two percent were
the upper Iimt, neither inmate would be entitled to due process.

61 211 F. 3d at 958.
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precedent and is a Pandora’s Box, the opening of which would | et
| oose nyriad difficulties and inequities, we today hold that no
anount of previously earned good-tine credit, however slight, can

ever be deened de mnims and, nore inportantly, that any | oss of

such credits that extends the inmate’s expectation of release is

never subject to a test for de mnims in the context of

procedural due process. The TDCJ-CID nust afford its inmates
procedural due process before depriving them of any good-tine
credit. | f, as argued by counsel for the TDCJ-CID, this would
open the fl oodgates of disciplinary appeals, the prisons of Texas
can either use any of the innunerable alternative punishnents
that do not offend due process or see to it that their inmates
receive the process that is due before taking away any good-tine
credits.

D. Suf ficiency of the Evidence

As an alternative basis for affirmng the district court’s
judgnent, the TDCJ-CI D advances that the Code 15.0 trafficking
and trading offense of which Teague was found guilty is a strict
liability offense and that, as such, there was no need to
i ntroduce any evidence of Teague’'s know edge of or participation
in Jordan’s deposit. W disagree.

At the tinme of Teague' s offense, Code 15.0 punished “[t]he

unaut hori zed buying, selling, exchange or transfer of any
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comodity from any individual, other than nmaking authorized
purchases from the comm ssary (evidence may include an excessive
inventory of marketable itens).” Nothing in the | anguage of this
provision justifies a conclusion that it is a strict liability
of fense, obviating the need for the TDCJ-CID to present evidence
of Teague's know edge or participation. Pur chases, sales,
exchanges, or transfers are  Dbilateral transactions that
necessarily require at |east the know edge of both parties, if
not the active participation of each. This provision sinply
cannot be read to permt the TDCJ-CID to punish an i nmate who has
no know edge of or participation in an unauthorized deposit into
his trust account.

W perceive no error in the district court’s original
j udgnent based on the TDCJ-CID s failure to offer any evidence of
Teague’ s knowl edge of or participation in Jordan’s deposit. Qur
review of the record fromthe disciplinary hearing confirns that
the TDCJ-CID did establish that Jordan nade an unauthorized
deposit; that record is devoid, however, of any evidence that
Teague had Jordan deposit the check or even knew about it.

[11. CONCLUSI ON

Teague had a constitutional expectancy of early release to
mandatory supervision and thus a protected liberty interest in

his previously earned good-tinme credits. This entitled himto
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due process protection before being deprived of any of his
credits through adm nistrative or disciplinary proceedings. No
exception exists for a loss that is judicially perceived to be de
mnims, so none could even be considered. Accordingly, we
vacate the district court’s anended judgnent hol ding otherw se,
affirmthe district court in all other respects, and remand with
instructions that the district court re-enter its original
judgnent to the extent that it granted habeas relief.

VACATED |IN PART, AFFIRMVED IN  PART, AND REMANDED W TH
| NSTRUCTI ONS.
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