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W EUGENE DAVIS, Circuit Judge:

Def endant - Appel | ant, Ronald H. Ri va, appeal s hi s sentence i nposed
on a guilty-plea for unlawful possession of a firearm Appell ant
argues that the district court erred by enhancing his sentence
under U S.S.G 8§ 4Bl1.2(a) based on its conclusion that his prior
Texas conviction for unlawful restraint of a person less than 17

years of age! was a “crinme of violence”. Because we agree with the

1" The Texas unlawful restraint statute provides: “(a) A person
commts an offense if he intentionally or knowingly restrains
anot her person...(c) An offense under this section is a Cass A



district court that this offense is a “crinme of violence,” we
affirmRi va's sentence.
| .

Ronald H Riva, Ill, pleaded guilty to an indi ctnent charging
himw th possession of a firearmby a convicted felon. 18 U S. C
8 922(g)(1). The presentence report (“PSR’) recommended that the
district court enhance Riva' s sentence pursuant to U.S.S.G § 2K2.1
because Riva had been previously convicted of tw crinmes of
vi ol ence—dnl awful restraint of a person |less than 17 years of age
and aggravated assault. Riva objected to the PSR, arguing that his
Texas unlawful restraint conviction was not a crinme of violence
under U S. S.G § 4B1.2. The district court overruled the
obj ecti on, adopted the findings of the PSR, and sentenced hi mto 96
mont hs inprisonment and three years supervised release. Thi s
appeal foll ows.

1.
In reviewing a sentence under the sentencing guidelines, we

reviewthe interpretation or application of the guidelines de novo.

m sdeneanor except that the offense is: (1) a state jail felony
if the person restrained was a child younger than 17 years of age;
or (2) a felony of the third degree if: (A the actor recklessly
exposes the victim to a substantial risk of serious bodily

injury...” TeEx. PeEN. CooE AWNW. 8 20.02(a) (Vernon 2002).
““Restrain’” neans torestrict a person’s novenents w t hout consent,
so as to interfere substantially with the person’s |iberty by

movi ng the person from one place to another or by confining the
person. Restraint is ‘wthout consent’ if it is acconplished by:
(A) force, intimdation, or deception.” Tex. PeEN. CobE ANN. 20.01
(Vernon 2002).



United States v. Charles, 301 F.3d 309, 312-13 (5th Gr. 2002)(en

banc) .

Riva was sentenced under 8 2K2.1(a)(2) of the Sentencing
CGui delines, which provides for a base offense level of 24 if a
def endant has at |east two prior felony convictions for crinmes of
vi ol ence. That section adopts the definition of “crinme of

viol ence” as provided in US.S.G § 4B1.2 and its commentary.?

2 Section 4Bl1.2(a) defines “crine of violence” as:

[Alny offense under federal or state |law, punishable by
i nprisonnment for a term exceedi ng one year, that-

(1) has as an elenent the use, attenpted use, or
t hr eat ened use of physical force against the person
of another, or

(2) is burglary of a dwelling, arson, or extortion,
i nvol ves use of explosives, or otherw se involves
conduct that presents a serious potential risk of
physical injury to another.

US S.G 8§ 4B1.2(a) (enphasis added).
The comentary further provides:

“Crime of wviolence” includes nurder, nmanslaughter,
ki dnappi ng, aggravated assault, forcible sex offenses,
robbery, arson, extortion, extortionate extension of
credit, and burglary of a dwelling. Oher offenses are
i ncluded as “crines of violence” if (A that offense has
as an elenent the use, attenpted use, or threatened use
of physical force against the person of another, or (B)
the conduct set forth (i.e., expressly charged) in the
count of which the defendant was convicted invol ved use
of explosives (including any explosive material or
destructive device) or, by its nature, presented a
serious potential risk of physical injury to another.
US. S.G 8§ 4B1.2 (application note 1).



The Governnent concedes that subsection (a)(1l) of 8 4B1.2 is
i nappl i cabl e because “use of force” is not an el enent of the Texas
crime of unlawful restraint. See Texas PEN. CobE ANN. 8 20. 02 (Ver non
2002). Thus, the issue we nust decide is whether unlawful
restraint of a person less than 17 years of age is a crine of
viol ence under the residual clause of 8§ 4Bl.2(a)(2) because it
“ot herw se i nvol ves conduct that presents a serious potential risk
of physical injury to another.” U S. S.G 8 4Bl.2(a)(2).

In determning whether a prior conviction is a “crinme of
vi ol ence” under the residual clause of § 4B1.2(a)(2), this court
takes a categorical approach and may only look to the relevant
statute and in certain circunstances to the conduct alleged in the

chargi ng docunent. United States v. Charles, 301 F.3d 309, 313-14

(5th Gr. 2002). Under Charles, a prior conviction is considered
a crime of violence under the residual clause “only if, fromthe
fact of the indictnent, the crinme charged or the conduct charged
presents a serious potential risk of injury to a person. Injury to
anot her need not be a certain result, but it nust be clear fromthe
indictment that the crinme itself or the conduct specifically
charged posed this serious potential risk.” [Id. at 314. Wen a
statute provides a list of alternative nethods of conmmtting an
of fense, we may | ook to the charging papers to determ ne by which

method the crine was commtted in a particular case. See United

States v. Calderon-Pena, 383 F.3d 254, 258 (5th Cr. 2004); United

States v. Bonilla-Mingia, 422 F.3d 316, _ (5th GCr. 2005).
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The information to which R va pleaded guilty charged that he
“Iintentionally and knowi ngly by force, intimdation, and decepti on,
[did] restrain Sage Wheatl ey, a child younger than 17 years of age,
W t hout her consent, by restricting the novenents of the said Sage

Wheatl ey, to wt, by |locking her in a closet, against the peace and

dignity of the State.” Appel l ant argues that United States v.
Houston, 364 F.3d 243 (5th G r. 2004) applies in the instant case.
In Houston we held that “[i]f an indictnent is silent as to the
of fender’ s actual conduct, we nust proceed under the assunption
that his conduct constituted the | east cul pable act satisfying the

count of conviction.” Id. at 246. See also United States V.

| nsaul garat, 378 F. 3d 456, 467 (5th Cr. 2004). The Texas unl awf ul

restraint statute is witten disjunctively, and the offense can be
commtted by restraining a person by force, intimdation, or
deception. As indicated above, however, the information to which
Ri va pl eaded guilty charged Ri va conjunctively by alleging that he
restrai ned another person by force, intimdation, and deception.
Appel | ant argues t hat because prosecutors generally charge of fenses
in the conjunctive but prove themin the disjunctive, the bill of
informati on does not reveal whether appellant pleaded guilty to
restraining a person by force, intimdation, or deception.
Appel I ant further contends that under the | east cul pabl e neans
approach set forth in Houston, this court nust assune that Riva

| ocked a child under the age of 17 in a closet by using deception.



The CGovernnent, on the other hand, argues that the information
charged Riva with restraining a child by force, intimdation, and
deception and that when Riva pleaded guilty to the information, he
admtted that he used all three nethods. Even if we assune that
Riva's argunent is correct, and that under the “l|east cul pable
means” anal ysis the restrai nt was acconpli shed by deception, we are
still persuaded that unlawfully restraining a child under the age
of 17 by confining her is a crinme of violence.?

Ri va mai ntains that while | ocking a child under the age of 17
in a closet by nmeans of deception could cause a serious potenti al
risk of physical injury, it does not necessarily inplicate that

risk.* W disagree.® W agree with the Governnent that a serious

3 Athough not raised by the parties, we note that the Texas
statute for unlawful restraint of a child under the age of 17 can
al so be acconplished disjunctively by either 1) noving the person
fromone place to another or 2)confining the person. As discussed
above, we may | ook to the conduct in the indictnent to determ ne
whi ch di sjunctive elenent the defendant conmtted. See Cal deron-
Pena, 383 F.3d at 258. The allegation of the information charging
Riva with locking a child in a closet, nmakes it clear that the
state charged Riva with confining the child rather than noving her
fromone place to another.

4 Appellant cites several cases to support his argunent,
including United States v. Houston, 364 F.3d 243(5th G r. 2004)and
United States v. Insaulgarat, 378 F.3d 456 (5th Gr. 2004).
However, the reasoning in those cases does not apply in the instant
case. In Houston, we held that statutory rape, under a |east
cul pabl e neans analysis, would not necessarily be a crinme of
vi ol ence because “sexual intercourse between a 20 year old nmal e and
femal e a day under 17, free of aggravating circunstances such as
the victims lack of consent or the offender’s use of violence,
does not present a serious potential risk of physical injury....”
364 F.3d at 248 (enphasis added). | nsaul garat involved a
conviction for aggravated stalking. |In that case, we found that
the conviction could be for phone calls or suicide threats, which
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potential risk of injury is created when a child is confined
w thout his or her consent. Children are nore vul nerable than
adults, and a child locked in a closet is at risk for dehydration,
mal nouri shnent, infection, and physical injuries in escape
attenpts.

Appel l ant al so argues that because the information did not
charge himwith a third-degree felony for recklessly exposing the
victimto a substantial risk of serious physical injury, it follows
that Riva’s offense did not present a serious potential risk of
injury to another and does not qualify as a crinme of violence under
the residual clause of U S.S.G 8§ 4Bl1.2(a). Riva's argunent is not
persuasi ve. For an offense to qualify as a crine of violence, the

Gover nnent need only prove that comm ssion of the offense created

do not involve conduct that presents a potential for physica
injury. | nsaul garat, 378 F.3d at 470-71. Unli ke the cases
Appel l ant cites, we are persuaded that any viol ati on of Texas Penal
Code 20.02(c)(1) by confining a person creates a serious potenti al
ri sk of physical injury.

> Oher Crcuits have al so found that simlar unlawful restraint
statutes constitute a crine of violence because “by [their] nature,
[they] present[] a serious potential risk of physical injury to
another.” United States v. Nunes, 2005 W. 2108672, _ F.3d
(11th Cr. 2005). See also United States v. Wall ace, 326 F. 3d 881,
886-87 (7th GCr. 2003)and United States v. Swanson, 55 Fed. Appx.
761, 762 (7th Gr. 2003) (stating that “[a] risk of violent
confrontation is inherent in a crine...that involves restraining
anot her person against her will.”) and. Further, other circuits
have found that simlar offenses such as kidnapping and false
i nprisonnment by deception that do not have physical force as an
el ement present a serious risk of physical injury, and are “crines
of violence.” See United States v. Zanora, 222 F.3d 756, 764-65
(10th Cr. 2000); United States v. Wllianms, 100 F. 3d 50, 52-3 (9th
Cir. 1997); United States v. Kapl ansky, 42 F.3d 320, 324 (6th Cr

1994) (en banc).




a serious potential for physical injury. On the other hand, to
establish the third degree felony under Texas Penal Code 8§
20.02(c)(2)(a), the state is required to prove that the defendant

exposed the victimto a substantial risk (rather than a potenti al

risk) to serious physical injury (rather than physical injury).
The fact that the state prosecutors declined to charge Appell ant
wth the third degree felony of fense does not preclude a crine of
vi ol ence enhancenent for the state jail felony child restraint
of f ense.
L1,

Because we find that unlawful restraint by confinenent is a
crinme of violence whether acconplished by force, intimdation, or
deception, we affirmR va's sentence.

AFFI RVED.



DENNI'S, G rcuit Judge, dissenting:

Because | disagree wwth the majority’s application of the “I| east
cul pabl e neans” approach, its interpretation of our case law to
hold that a crinme is a crine of violence where it does not present
a risk of violence “by its nature,” and its failure to apply our
precedent in this area, | respectfully dissent.

As the majority nmentions, the law in our Crcuit has applied a
| east cul pable neans analysis to the determ nation of whether a
particular crinme is a crine of violence. Under this analysis, the
court nust look to the statute and the indictnent and ask whet her
there is a possible way in which the charged offense could be
violated without a serious potential risk of physical injury to
another. If there is a hypothetical way the violation could have
occurred without this risk, then the crine is not “by its nature”
a crinme of violence. The watershed case in this area of law is

United States v. Charles, an en banc decision which held that the

act of stealing a car and driving it away wthout the owner’s
consent did not constitute a crine of violence because it did not
“by its nature” give rise to these serious risks. 301 F.3d 309, 314
(5th CGr. 2002). The Charles case has been followed by a nunber of
ot hers, which uniformy apply the | east cul pabl e neans anal ysi s.
This analysis is rooted in the wording of the commentary to the

sent enci ng gui delines, which includes a residual clause making a



crime a “crinme of violence” if it “by its nature, presented a
serious potential risk of physical injury to another.” U S. S. G 8§
4Bl. 2 (application note 1). Wil e sone panels have used t he phrase
“necessarily,” | understand it to be synonynous wth and derived
fromthe phrase “by its nature.”

The | east cul pable neans analysis stens from the decision in
Charles, in which we held en banc “that a crinme is a crinme of
violence under 8 4B1.2(a)(2) only if, from the face of the
indictnment, the crinme charged or the conduct charged presents a
serious potential risk of injury to a person. Injury to another
need not be a certain result, but it nust be clear from the
indictment that the crine itself or the conduct specifically
charged posed this serious potential risk.” 301 F.3d at 314. And
in our en banc decision we also held that Application Note 1, by
stipulating that residual clause crinmes nust “by [their] nature”
present a “serious potential risk of physical injury to another,”
calls for a categorical inclusion or exclusion of crinmes and/or
conduct.” Id. Perhaps as significantly, in Charles we
overwhel mngly rejected the argunents of three di ssenters who woul d
have held that notor vehicle theft is a crinme of violence based on
their notion that the offense al ways i nvol ves a “serious potenti al
risk of physical injury” because this |anguage requires only a
finding that there is a “significant possible chance” of physical

injury in each theft, a fact which the three dissenters were
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prepared to take judicial notice or use common sense to find. 301
F.3d at 314-15 (Barksdale, J., dissenting).

The dissenters’ position has been rejected in all of our
subsequent panel opinions on the subject, which have uniformy
applied the Charles rational e to ask whet her the hypothetical | east
cul pabl e neans of violating the indictnent at issue would involve

a serious potential risk of physical injury. See United States v.

Mont gonery, 402 F.3d 482, 487-88 (5th G r. 2005) (holding that we
must ask whether “it was possible to conmt the prior offense
w t hout enpl oyi ng conduct that entail ed a serious potential risk of
physical injury” and that the crine of retaliation in Texas was not
a crine of violence because “there are nunerous ways that this
statute can be violated without posing a significant risk of

physi cal harnf); United States v. Val enzuel a- Quevedo, 407 F. 3d 728,

732 (5th Gr. 2005 (holding that it was a crine of violence to
shoot at a car across a highway because even the |east cul pable
hypot heti cal where the defendant thought no one was in the vehicle

or near it involved risk of physical injury); United States v.

Houst on, 364 F.3d 243, 246 (5th Cr. 2004) (holding that statutory
rape was not a crinme of violence because the hypothetical
“consensual sexual intercourse between a 20 year old male and a
femal e a day under 17" did not present a serious potential risk of

physical injury); United States v. Insaulgarat, 378 F.3d 456, 470

(5th Gr. 2004) (holding that stal king was not a crinme of violence

-11-



because the “harassnent” alleged could hypothetically have been

acconpl i shed via phone calls under the indictnent); United States

V. Turner, 349 F.3d 833, 836 (5th Cr. 2003) (holding that burglary
of a building was not a crinme of violence because it could not be
nor e dangerous than vehicular theft as in Charles).

Wiile there are a few cases that seem to take different
approaches, they are all distinguishable as having special

circunstances. For exanple, in United States v. Golding, the court

held that unlawful possession of a machine gun was a crine of
vi ol ence because Congress had declared in other |egislation that
machi ne guns are a weapon of war inherently involve a risk of
vi ol ence. 332 F.3d 838, 842 (2003). This case followed the logic

of United States v. Serna, a pre-Charles case that held that

unl awf ul possessi on of a sawed-of f shotgun was a crinme of violence
because of Congressional pronouncenents in other legislation to
that effect. 309 F.3d 859, 863 (5th Cir. 2002). The court in Serna
relied on Congress’s expression in the National Firearns Act that
a sawed-off shotgun is primarily used for violent purposes, this

court’s conclusion in United States v. Jennings that Congress’s

primary reason for crimnalizing such weapons is the virtual
inevitability of violence resulting from their unregistered
possession, and the decisions of several other circuits finding
possessi on of such a sawed off shotgun to be a crine of violence.

Wi | e these cases did not apply the | east cul pabl e neans appr oach,

-12-



t hey i nvol ved a speci al situation in which Congress had essentially
decided the issue of whether a crime was a crine of violence
through statenents of legislative intent. W have no simlar
statenents here as to the inherent danger of |ocking children in
cl osets, and the general Texas crine of unlawful restraint in this
case was not legislatively designed to specifically address that
danger.

One ot her potentially inconsistent caseis United States v. Rui z,

where the court held that the crine of escape was a crine of
vi ol ence because every escape was i nherently a powder-keg scenari o.
180 F.3d 675, 677 (5th Cr. 1999). This is another case issued
prior to the watershed Charles decision, and again it is

di stingui shabl e. The panel there found persuasive the Tenth Crcuit
view that “every escape scenario is a powder keg, which may or nmay
not explode into violence and result in physical injury to soneone

at any given tinme, but which always has the serious potential to do

so....” 1d. at 677 (quoting United States v. Mtchell, 113 F.3d

1528, 1533 (10th Gr. 1997)). Thus, the courts have, in effect,
found the federal statute ained specifically at escape crines to
inplicitly contain a policy statenent that every federal escape by
| aw poses a threat of physical injury regardl ess of the underlying
factual situation. The holding of Ruiz is that all conceivable
ways to viol ate the escape statute pose a serious potential risk of

physi cal injury. Accordingly, cases like Ruiz, in which the
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courts, rightly or wongly, have held that any violation of a
particular statute inplenenting a Congressional policy per se
creates serious potential risk of physical injury, are not
i nconsi stent with the general rule applied by the mai nstreamof our
cases. Instead, Ruiz resolved the question by holding that even
the least culpable neans of violating that statute involved a
serious potential risk of physical injury.

The majority’s decision fails to apply the required hypot heti cal
| east cul pabl e neans approach. The majority opinion holds that the
potential risks of dehydration, malnourishnment, infection, and
physical injuries in escape attenpts nmake the crinme before us a
crime of violence, but it fails to ask whether the crine here could
have been comm tted under the wording of the indictnent in a way
t hat woul d have avoi ded these ri sks.

Because the defendant pled guilty to an indictnent alleging the
use of force, intimdation, and deception, we nust consider the
hypot hetical ways in which the crine could have been conmtted

usi ng the | east cul pabl e net hod - deception. See Omari v. Gonzal es,

419 F. 3d 303, 3-8, n. 10 (5th Cr. 2005 (“Indictnments often all ege
conjunctively elenments that are disjunctive in the correspondi ng
statute, and this does not require either that the governnent prove
all of the statutorily disjunctive elenents or that a defendant
admt to all of them when pleading guilty.” (citing Val ansi, 278

F.3d at 216 n. 10 (5th Cr. 2002); United States v. MCann, 465
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F.2d 147, 162 (5th Gr. 1972)). In addition, in the particular
context of the application of the | east cul pabl e neans test, where
“an indictnment is silent as to the offender’s actual conduct, we
must proceed under the assunption that his conduct constituted the
| east cul pable act satisfying the count of conviction.” United

States v. Houston, 364 F.3d 243, 246 (5th Cr. 2004). Under the

Omari standard, the prosecutor need prove only one of the three
al l eged nethods, and here the use of deception is the “least
cul pable act satisfying the count of conviction.” And as the
majority admts, the state here has conceded that “use of force” is
not an elenent of the offense before us - at worst, we would
consider the |east cul pable neans to be intimdation. The state’s
concession has essentially foreclosed any argunent that the use of
the conjunctive “and” in the indictnent nmeans we can consider the
crime to have been commtted using force.

Most of the litany of risks cited by the majority are easily
di sm ssed under the |east cul pable neans approach. Dehydration
mal nouri shnent, and infection are all risks only if the crine
proceeds for an extended period. The statute at issue here,
however, does not have a tenporal aspect, and the crinme of
“Iintentionally or know ngly restrain[ing] another person” could be
conpleted in nere seconds. Texas PEN. CobE ANN. 8 20. 02 (Vernon 2002).
The | east cul pabl e hypot heti cal scenari o under the indictnent woul d

be that Riva used deception to lock a mnor in a closet for a few
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seconds, and then i medi ately rel eased her. This would result in a
conpleted crime of unlawful restraint, but no risk of dehydration,
mal nouri shnment, or infection.

The final risk of physical injury cited by the majority is the
risk of injuries during escape attenpts. Again, however, there are
hypot heti cal ways this crine could be conpleted wi thout such ri sks.
For exanple, the defendant could have used deception to persuade
the mnor to be | ocked in the closet by convincing himor her that
the closet was a safe haven from a nonexistent risk such as an
intruder in the house. Under that scenario, there is no risk of an
escape attenpt because the child actually desires and consents to
be in the closet. Wiile the child woul d have gi ven actual consent
to the restraint, it would not be legally effective and the crine
woul d be conplete. The Texas statute defines restraint to be
W thout consent if it is acconplished by force, intimdation, or
deception; neaning that if any of these nethods were used the
actual consent of the child was |legally ineffective. Texas PEN. CoDE
ANN. 8§ 20.01(1) (Vernon 2002). This does not change the fact that
where a child desires to be | ocked inside a cl oset because of sone
deception, there is no risk of an injurious escape attenpt.

It is alsoinportant to note that the culpability of this offense
due to the age of the victimis reduced dramatically by the | east
cul pabl e neans approach. As in Houston, because the age is not

speci fied, we nust posit that the victimis the | east cul pabl e age.
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364 F.3d at 246. Under the Texas statute, this |east cul pable age
coul d be that the victi mwas one day under seventeen. TExAs PEN. CoDE
ANN. 8§ 20.02 (Vernon 2002). This substantially mtigates both the
| evel of culpability and the risks involved in that the child would
be mature enough to avoid injuring herself. At the other extrene,
we could assune that the child was extrenely young and therefore
i ncapable of nmounting efforts at escape. In either event, when
coupled with the fact that the crine could be conpleted in seconds,
the crinme here does not by its nature involve a serious potenti al
ri sk of physical injury.

Because the majority fails to apply the least cul pable neans
anal ysis as defined by our prior decisions and because the crine
alleged inthis indictnent could hypothetically have been commtted
in ways that did not involve a serious potential risk of physical
injury to another, | would hold that the crine before us did not
“by its nature” present these risks and was not a crine of

vi ol ence.
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