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GARY L. JOHNSON,
EXECUTIVE DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE,
DouG DRETKE,
DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE,
CORRECTIONAL INSTITUTIONS DIVISION;
NEILL HODGES,
WARDEN, HUNTSVILLE UNIT HUNTSVILLE, TEXAS;
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Before SMITH, DENNIS, AND CLEMENT,
Circuit Judges.

PER CURIAM:

The state defendants seek vacatur of atem-
porary restraining order (“TRO”) that
prohibits the State of Texas from using a
particular combination of chemicalsduring the
execution of David Harris, scheduled for June
30, 2004.> Agreeing with the state that Harris
isnot entitled to equitable relief because he has
“delayed unnecessarily in bringing the claim,”
Nelson v. Campbell, 124 S. Ct. 2117, 2126
(2004), we vacate the TRO and render judg-
ment of dismissal.

l.

Harriswas convicted of capital murder and
sentenced to death in April 1986. Eighteen
years later, in April of the current year, he
sued under 42 U.S.C. § 1983 challenging the
manner in which Texas intends to carry out
that sentence. The claim was filed six weeks
after the denia of his first federal habeas pe-
tition was finalized by the Supreme Court’s
denia of his petition for a writ of certiorari,
see Harrisv. Dretke, 124 S. Ct. 1503 (2004),
and ten weeks before his scheduled execution.

! Although a TRO would not normally be im-
mediately appealable, see County, Mun.
Employees’ Supervisors' & Foremen's Union v.
Laborers Intern. Union of N. Am., 365 F.3d 576,
578 (7th Cir. 2004), we have jurisdiction over this
appeal by virtue of thedistrict court’ s certification
of a controlling question of law for interlocutory
review. Cf. 28 U.S.C. § 1292(b). We hereby
GRANT leave to take this interlocutory appeal
under § 1292(b). To the extent, if any, that there
isgtill ajurisdictional issue, we treat the notice of
appeal as a petition for writ of mandamus and
GRANT the petition.

The district court, relying on Martinez v.
Tex. Ct. of Crim. Appeals, 292 F.3d 417, 421
(5th Cir. 2002), determined that Harris scom-
plaint had to be construed as a successive 28
U.S.C. § 2254 petition for a writ of habeas
corpus, and dismissed the petitionfor fallureto
seek thiscourt’ sauthorization beforeitsfiling.
Cf. 28 U.S.C. § 2244(b)(3)(A). In an
unpublished order, we reversed and remanded
for reconsideration in light of the intervening
decison in Nelson, 124 S. Ct. at 2122-25,
which we interpreted as overturning
Martinez s categorical bar on § 1983 method-
of- execution suits. Harris v. Dretke, No.
04-70020, 2004 WL 1427042 (5th Cir. June
23, 2004) (per curiam) (unpublished).

On remand, the district court diligently
requested briefing and argument, then held
that Harris's complaint is cognizable under
§ 1983 because it challenges only the state’s
discretionary choice of execution methodsand
not the execution itself. The court aso
decided that Harris had not unreasonably
delayed the filing of his clam and had
otherwise sdtisfied the standards for receiving
a TRO. See, eg., Hoover v. Morales, 164
F.3d 221, 224 (5th Cir.1998).

.

InNelson, 124 S. Ct. at 2123-24, the Court
held that method-of-execution claims may be
brought in a 8§ 1983 suit instead of a habeas
petition, so long astheclam fitswithin certain
limitations. Recognizing that achallengeto a
method of execution is not aptly described as
either a chalenge to the validity of the death
sentence (a paradigmatic habeas clam), or as
a chalenge to the conditions of the inmate’'s
confinement (a paradigmatic § 1983 claim),
the court declined to “resolve the question of
how to treat method-of-execution claims
generally.” Id. at 2125. Whatever the tipping



point before a 8§ 1983 method of execution
claim becomes abroader challenge cognizable
only in habeas, it is apparent that one of the
animating principles is Nelson’s requirement
that the 8 1983 claim not unduly threaten the
state’s ahility to carry out the scheduled
execution. |d. at 2124-25.

To that end, Nelson’s analyss focuses not
just on whether there are medically viable al-
ternatives to the challenged procedure, but al-
so onwhether those alternatives are even open
to the executioners as a matter of state law.
Id. at 2123-24. Similarly, “the mere fact that
an inmate states a cognizable § 1983 clam
does not warrant theentry of astay asamatter
of right,” id. at 2125-26, and “[a] court may
consder the last-minute nature of an
application to stay execution in deciding
whether to grant equitablerdief.” Id. at 2126
(quoting Gomez v. United States Dist. Ct.,
503 U.S. 653, 654 (1992) (per curiam).

1.

We do not decide whether Harris properly
statesaclaimunder § 1983, because evenif he
does, he is not entitled to the equitable relief
he seeks. See Gomez, 503 U.S. at 654. Harris
has been on death row for eighteen years, yet
has chosen only this moment, with his
execution imminent, to challenge a procedure
for letha injection that the state has used for
an even longer period of time. Unlike the
plaintiff in NelsonSSwho challenged a
procedure that had been newly instituted to
address his unique medical conditionSSHarris
cannot excuse his delaying until the eleventh
hour on the ground that he was unaware of the
state’ sintentionto execute himby injecting the
three chemicals he now challenges.?

2 Briefly stated, the substance of Harris's com-
(continued...)

Instead, Harris makes four arguments to
explain the reasonableness of putting off his
clam until thistime. Noneis persuasive.

First, Harris argues that he was not
dilatory, because it was not until March of this
year that the Supreme Court denied the cer-
tiorari petition in his habeas proceeding, and
up until that point he had a reasonable
expectationthat hewould receive habeasrelief
that would render his complaint unnecessary.
In accepting this argument, the district court
remarked that “[t]here was no reason for him
to attack the method of his execution before
that date.”

That argument is nothing more than a re-
statement of the very thing the plaintiff is not
entitted to do under Gomez, 503 U.S. at
654SSnamely, to wait until hisexecutionisim-
minent before suing to enjoin the state’ s meth-
od of carrying it out. The denial of certiorari
may well have cast the issue in a new and
urgent light for Harris, but it aso entitled the
state to set a date for, and proceed with, his
execution. The brief window of time between
the denia of certiorari and the state’s chosen
execution dateSSin this case, four monthsSSis
an insufficient period in which to serve a
complaint, conduct discovery, depose experts,
and litigate the issue on the merits.

2(...continued)

plaint is that the state is acting with deliberate
indifference by choosing to use only a short acting
barbituate, sodium thiopental, to numb the pain
caused by alethal dose of potassium chloride. His
complaint further alleges that the second drug in-
troduced intheexecution, pancuroniumbromide, is
capable of negating the sedative and serves no
purposes except to leave him appearing serene
while suffering excruciating pain.



By waiting until the execution date was set,
Harris left the state with a Hobbesian choice:
It could either accedeto Harris' sdemands and
execute him in the manner he deems most ac-
ceptable, even if the state’s methods are not
violative of the Eighth Amendment; or it could
defend the vdidity of its methods on the
merits, requiring a stay of execution until the
matter could be resolved at tria. Under
Harriss scheme, and whatever the state's
choice would have been, it would have been
the timing of Harriss complaint, not its
substantive merit, that would have driven the
result.

Indeed, on thefactsof the present caseg, it is
uncertain whether the state even hasthat much
of achoice. Harris sinitia complaint failed to
specify an adequate and acceptable aternative
to the state’'s lethal execution procedures. |t
was not until hefiled papers on remand before
the district court, five days before his exe-
cution, that Harris finally specified precisay
which aternatives he would find acceptable.
Given that limited amount of responsetime, it
is not evident that the state is even capable of
carrying out the execution using these
alternative methods.

That is an untenable position in which to
placethe state. For theentirety of hiseighteen
years on death row, Harrisknew of the state’s
intentionto execute himin thismanner. It was
during that periodSSin which the execution
was not so much an imminent or impending
danger as it was an event reasonably likely to
occur in the futureSSthat he needed to file this
challenge® By waiting as long as he did,

3 Arguably, there was a one year window in
which this was not the case: between September
2001, when the district court granted Harris pro-

(continued...)

Harris leaves little doubt that the real purpose
behind his claim is to seek a delay of his exe-
cution, not merely to effect an ateration of the
manner in which it is carried out.

Second, and related, Harris argues that the
delay can be justified by the fact that he has
spent the last eighteen yearsin continuouslliti-
gation challenging the basisfor his conviction
and sentence. In accepting this argument, the
district court remarked that it could not
“discern where in this chronological list of
eventsMr. Harrismight have had ‘ample’ time
to make this § 1983 claim.”

That argument, respectfully, mistakes the
fundamental reality that Harris's§ 1983 claim,
to beconsidered viableat dl, must seek aform
of relief wholly apart from that which he
pursued in his collatera attacks on the under-
lying conviction and sentence. The fact that
Harriswas challenging hisconvictionon direct
and collateral appeal has no bearing on his
right to use 8 1983 asavehiclefor challenging
the conditions of his confinement, because the
two clams can proceed parallel to one
another.

To the extent Harris's argument is that he
lacked the resources to pursue both claims at
once, thisis belied by the fact that there were

3(....continued)

visiona habeas rdief, and November 2002, when
this court vacated the district court’s ruling and
rendered judgment for the state. See Harris v.
Cockrell, 313 F.3d 238 (5th Cir. 2002). Exclusive
of that time frame, there were seventeen years in
which Harris was faced with overcoming substan-
tial obstacles in proving an infirmity in his con-
viction or sentence. Whatever hope Harris had for
obtaining areprieve, hehad to equally facethe dif-
ficult reality that the State could one day carry out
his sentence.



extensive periodsin which hishabeas case was
stayed pending the outcome of related cases
before the Supreme Court, as well as by the
flurry of last-minute habeas filings Harris has
managed to make in parallel to the present
suit. Thereisno convincing reason why Har-
ris could not have brought this claim at any
point during his eighteen-year stay on death
row, had he but felt the urgency to do so.

Third, Harrisarguesthat the clamwaspre-
vioudly unavailable to him because of the pro-
cedural rulethiscourt established in Martinez,
292 F.3d at 421. Hethereforereasonsthat the
clamwas unavailable to him until the decision
in Nelson opened the door for § 1983 method-
of-execution clams.  Harris makes this
argument despite thefact that hefiled suit well
over amonth before Nelson was decided, and
despitethefact that the plaintiff in Nelson was
smilarly barred by circuit precedent at thetime
he filed his suit. So long as there remains the
possibility of en banc reconsideration and
Supreme Court review, circuit law does not
completely foreclose al avenues for relief.

Even if we bought the premise of Harris's
argumentSSthat Martinez rendered his claim
procedurally unavailableSSwe could not ac-
cept, as a conclusion, that it excuses his late
filing. Martinez was rendered in 2002, so it
provides no explanation, let aone excuse, for
Harris's refusal to bring this claim for the
overwhelming amount of his lengthy stay on
death row.

Findly, Harris argues that the claim was
previoudly factually unavailableto him because
it relies on standards of decency thatSShe
allegesSShave only recently evolved to the
point of finding lethal injection

unconstitutionally cruel.* Taken to its logical
conclusion,Harris sargument isthat an Eighth
Amendment method-of-execution claim can
never be considered dilatory, because the con-
demned has an interest in awaiting the day
when, he hopes, society comes to share his
view of capital punishment, and his complaint
once filed will be viewed in light of society’'s
most recent progress along that path.

Theincentives Harrisidentifies do not pro-
vide an excuse for delaying his suit.
Undoubtedly, the plaintiff in Gomez, 503 U.S.
at 653, stood astronger chance of successfully
challenging California suse of thegaschamber
in 1992, than he did at the time of his
conviction and sentence in 1979, but that fact
did not entitle him to delay until the eleventh
hour. Id. a 654. Although we have ample

4 Harris also maintains that the complaint was
previoudly factually unavailableto him because he
relies, in part, on a veterinary study that was
released in 2001, and on a statute Texas enacted in
2003 to limit the methods by which animals can be
euthanized. See TEX. HEALTH & SAFETY CODE, 8§
821.052(a). Neverthdess, Harris's own filings
demonstratethat thesubstanceof hiscomplaint has
been factually availablefor the entirety of histerm
on death row.

Specificaly, mogt of thesimilar statutesHarris
relies upon were enacted before or shortly after his
conviction and sentence. See, e.g., OKLA. STAT.,
Tit. 4, 8 5-1 (enacted in 1981); FLA. STAT. 88
828.058 and 828.065 (enacted in 1984); MASS.
GEN. LAwsS, 8§ 140:151A (enacted in 1985); ME.
REv. STAT. ANN., Tit. 17, § 1044 (enacted in
1987); N.J.S.A. 4:22-19.3 (enactedin 1987); N.Y.
AGRIC. & MKTS. § 374 (enacted in 1987). In ad-
dition, of the eight instances Harris cites in which
Texas's lethal injection procedures have
encountered some form of difficulty, seven took
placein 1992 or earlier.



reason to doubt whether societal standards of
decency have evolved to the point at which
Harris clams them to be> he could have
chosen to take advantage of the lega
procedures offered by a smilarly mature and
tolerant society just afew yearsago. Had he
done so, Harriswould have had an opportunity
to proceed to an adjudication of hisclamson
the merits. Having chosen instead to litigate
this issue in the final days before the state
carries out his execution, his suit can serve no
purpose but to further delay justice that is
already eighteen years in the making.

Accordingly, we VACATE the temporary
restraining order and DISMISS Harris's
complaint.

® See, e.g., Cooper v. Rimmer, 358 F.3d 655,
658-59 (9th Cir. 2004) (rgecting an Eighth
Amendment challengeto alethal injection protocol
similar to Texas's); Satev. Webb, 252 Conn. 128,
750 A.2d 448 (2000) (same); Sms v. Sate, 754
So.2d 657 (Fla. 2000) (same).



DENNI'S, G rcuit Judge, dissenting:

| dissent for the reasons assigned by the district judge. In ny
opinion, the district court’s order of June 29, 2004 convincingly
addresses and refutes the argunents set forth in the panel majority
opi nion. Because tine is of the essence | wll not bel abor those

points, but | reserve the right to file additional reasons |ater.

In this case, there is a convergence of: (1) Texas’'s disturbing
refusal to disclose any reliable information regarding the
unpubl i shed non-statutory | ethal injection protocol it proposes to
use in this case or to reveal whether it has any alternative
protocol which it would not be prevented from using by Harris’s
81983 claim (2) a recent significant increase in nedical evidence
that wusing wultra-short acting barbiturates such as sodium
t hi opental in conjunction with a neuronuscul ar bl ocki ng agent such
as pancuronium brom de is an i nhumane nethod of killing a |iving
bei ng; and, (3) the May 24, 2004 Suprene Court decision in Nelson

v. Canpbell, 124 S. . 2117 (2004), which, for the first tine,

permts an inmate to bring a 81983 challenge to an aspect or
adjunct of a state’'s lethal injection execution procedure if the
81983 action does not necessarily prevent the state fromcarrying
out the execution. Also, the Court in Nelson did not address, but
| eft open the broader question of howto treat nethod-of-execution
clains generally.

Because of this convergence, and the reasons assigned by the

7



district court, it appears to ne that the district court did not
abuse its discretion in granting Harris's request for a tenporary
restraining order. | would deny the state’s notion to vacate the

tenporary restraining order and uphold the district court’s order.



DENNI'S, G rcuit Judge, additional dissenting reasons:

Harris did not wait until the eleventh hour to file his claim
Harri s has never been given a copy of the protocol by which he will
die. Texas does not publish or otherwi se disclose its execution
protocol for security purposes. Thus, there would have been no
better opportunity to obtain the protocol at an earlier date than
he has now.

It is unrealistic to require Harris to be concerned wth the
particul ar secret protocol that Texas would use until he knew the
relevant tine period during which the protocol would be used on
him Texas asserts that it has not changed its protocol since it
began using the lethal injection nethod. But how was Harris to
know at an earlier date in this case what the secret protocol was
or whether the state would change it in the future? Had he filed
a 81983 claimany earlier it |likely would have been di sm ssed as

unripe or for lack of standing.



