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EDI TH H JONES, Chief Judge:

Petitioners seek review of the decision of the Board of
| mm gration Appeals (“BlIA’) denying them asylum individually and
as a married couple, from Eritrea and Ethiopia. Finding no
reversible error, we DENY the petition for review

BACKGROUND

Conprising Ethiopia, Eritrea, Somalia, and Sudan, the
regi on known as the Horn of Africa has a troubled history. After
Wrld War 11, Italy relinquished control of its African col onies,
including Eritrea. 1In 1952, the United Nations federated Eritrea
wi th Ethiopia. In the early 1960s, Ethiopia dissolved the

federation and annexed Eritrea as a province. Factions in the



Eritrean province began clanmoring for independence al nost
i mredi ately and fought a brutal thirty-year war with the Ethiopian
gover nnent . These factions later joined forces wth Ethiopian
groups seeking political reform to secure the overthrow of the
Mar xi st regi ne of Mengistu Haile Mariamin 1991.

Once the Mengistu regine was overthrown, Ethiopian
| eaders permtted a national referendumon Eritrean i ndependence in
1993. Regi stration to vote in the referendum was tied to
verification of Eritrean nationality through a detailed formwth
information about a voter’s religious affiliation, parents and
grandparents, and references fromthree Eritrean citizens. More
than one mllion voters, living in over forty different countries,
sel ected i ndependence by a huge majority. Eritrea, supported by
t he new Et hi opi an governnent, decl ared i ndependence in May 1993.

Rel ati ons between Ethiopia and its new nei ghbor proved
cordial. After several years, however, border disputes led to war
in May 1998. At the outbreak of war, the l|egal status of the
approxi mately 75,000 voters in the Eritrean independence el ection
who continued to live in Ethiopia remained uncertain, and in June
1998 Et hiopia began forcibly renoving to Eritrea people who had
voted in the election. The “deportations” occurred w thout due

process. The deportees were often forced to stay in detention



canps briefly, and Ethiopia regularly schedul ed the deportations
pi eceneal to break up famlies.!

Petitioner Senait Kidane Tesfam chael and her famly were
anong those forcibly renoved fromEthiopia. Senait’s parents were
originally fromthe Eritrean region, but Senait was born and |ived
in Addis Ababa, Ethiopia, until the deportations. At her asylum
hearing, Senait testified credibly that she heard of the
deportations in 1998 and feared renoval. Shortly after the
deportations began, Senait and her Ethiopian husband, Petitioner
Dawt Tessema-Dante, attenpted to escape out of Ethiopia, possibly
to Kenya. Their escape plans were foiled, however. On a bus near
t he Kenyan border, police asked the passengers for identification.
Senait could not produce any, as authorities had stripped her of
her Ethiopian ID following her vote in the Eritrean referendum ?
Dawit intervened on Senait’'s behalf, but his intervention led to
both his and Senait’s arrest and detention.

As he credibly testified, Dawit spent a nonthin jail for
the purported crinme of “snmuggling Eritreans.” Until his nother
secured his rel ease through a bond, he slept in one roomwith upto
forty nmen, received little food, and saw other detainees wth

brui ses caused, he believed, by beatings. Wiileinjail, Dawit was

! This generalized background information comes from sources in the
Adm ni strative Record, which included, inter alia, country reports, a question
and answer series prepared by the Departnent of State, and docunents prepared by
t he UN Refugee Agency, the Human Ri ghts Watch, and Amesty |nternational

2 Senait testified that in 1992, when she filled out the el ection card
in the referendum she becane a citizen of Eritrea.
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interrogated generally once or twice a day, for one or two hours,
about how many peopl e he had snuggl ed and how nuch he charged.

Dawit was able to secure Senait’s rel ease one week after
his own by bribing officials. Back in Addis Ababa, Dawit was tw ce
stopped by police; both tines Dawit cooperated and was rel eased.
Fearing reprisal for his help to Senait, and without reporting to
court on the pending snuggling charges, Dawit fled al one to Kenya,
t hen South Africa, where he lived from 1998 to 2003.

Et hi opian authorities found Senait in June 2000 and
renoved her to Eritrea.® Senait testified that she spent three
days in a detention center without food or water, then was forced
to wal k nine kilometers in an area filled with land m nes on the
way to Eritrea. There, Senait reconnected with her famly and
worked part-tine at a gas station. She testified that she was
occasionally taunted or told to go back to Ethiopia. She al so
clains that she was denied full Eritrean citizenship and an exit
visa, and that she feared mlitary conscription.

In 2002, two years after Senait had been renoved to
Eritrea, and after the war ended,* Dawit sent for her. Wthout an
exit visa, Senait had to be snuggled out of Eritrea. She traveled

t hrough Sudan and Swazil and before reuniting with Dawit in South

8 Senait was the last of her family to be renoved from Ethiopia. At
various tinmes in 1998 and 1999, nenbers of Senait’'s fanmly were taken by
Et hi opi an police, harassed, and sent to Eritrea.

4 Et hi opia and Eritrea negotiated a peace settl enment i n Decenber 2000.
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Africa. There, the couple stayed for a year until they were robbed
and burglarized, crines which scared Senait, and they decided to
| eave. After traveling through Cuba, Ni caragua, CGuatenala, and
Mexi co, the couple arrived in the United States in March 2004.

Senait and Dawit entered the United States w thout visas,
and t hey conceded renmovability pur suant to 8 U S C
8§ 1182(a)(6) (A (I). An Immgration Judge (“1J”) found them
i neligible for asylum w thhol di ng of deportation, and relief under
t he Convention against Torture (“CAT”). A single judge of the BIA
af firnmed.

DI SCUSSI ON

The Ethiopian-Eritrean conflict precipitated a rash of
asyl um seekers entering the United States.® Although Petitioners
are synpathetic victins of this conflict, the BIA and this court
must analyze their clains statutorily. |f petitioners do not
qualify for asylum the BIA correctly rejected their clains.®

This court reviews the BIA s | egal concl usions de novo.

Grma v. 1.N.S, 283 F.3d 664, 666 (5th Gr. 2002); Lopez-Gonez v.

Ashcroft, 263 F.3d 442, 444 (5th Cr. 2001). W wll defer to the

BIA s interpretation of immgration regulations if the interpreta-

5 See, e.q., Gday v. Gonzales, 434 F.3d 543 (7th Gr. 2006); Haile v.
Gonzal es, 421 F.3d 493 (7th Cir. 2005); Negeya v. Gonzales, 417 F.3d 78 (1st Gr.
2005); Fessehaye v. Gonzales, 414 F.3d 746 (7th Cr. 2005); Nuru v. Gonzal es, 404
F.3d 1207 (9th Gr. 2005); Begna v. Ashcroft, 392 F.3d 301 (8th Gr. 2004);
Tsegay v. Ashcroft, 386 F.3d 1347 (10th Gr. 2004); Tolosa v. Ashcroft, 384 F. 3d
906 (7th Cir. 2004).

6 Petitioners do not here challenge the denial of their clains for
wi t hhol ding or CAT relief.



tion is reasonabl e. Lopez- Gonez, 263 F.3d at 444. The BIA s

factual findings are upheld if supported by substantial evidence,

Long v. Gonzales, 420 F.3d 516, 519 (5th Cr. 2005), that is,

unl ess the evidence is so conpelling that no reasonabl e factfinder
could fail to find otherwise. 1d.

To qualify for asylum an alien nust be a “refugee.” See
8 CF.R §& 1208.13(a). The Inmm gration and Naturalization Act
defines a refugee as a person unable to return to his or her
country “because of persecution or a well-founded fear of
persecution on account of race, religion, nationality, nenbership
in a particular social group, or political opinion.” 8 US.C
8§ 1101(a)(42)(A). Past persecution entails harminflicted on the
alien on account of a statutorily enunerated ground by the
governnent or forces that a governnent is unable or unwilling to
control. 8 CF.R 8 1208.13(b)(1). The alternative asylumground,
a well-founded fear of persecution, results when a reasonable
person in the sanme circunstances would fear persecution if

deported. Jukic v. INS, 40 F.3d 747, 749 (5th Cr. 1994).

In either case, to establish persecution, the alien’s
“harm or suffering need not be physical, but may take ot her forns,
such as the deliberate inposition of severe econom c di sadvant age
or the deprivation of liberty, food, housing, enploynent or other

essentials of life.” Abdel -Masieh v. INS, 73 F.3d 579, 583

(5th Gr. 1996) (quoting Matter of Laipenieks, 18 | & N Dec. 433,

456- 457 (BI A 1983) (citations omtted)). Nevertheless,
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[i]t does not enconpass all treatnent that our society
regards as unfair, unjust or even unl awful or
unconstitutional. | f persecution were defined that
expansively, a significant percentage of the world s
popul ati on woul d qualify for asylumin this country —and
it seens nost unlikely that Congress intended such a
result.

Majd v. Gonzal es, 446 F.3d 590, 595(5th Cr. 2006) (quoting Al -Fara

v. Gonzales, 404 F.3d 733, 739 (3d Cr. 2005)).

The Petitioners each bring an individual claim for
asylum Additionally, they bring a claimfor asylumon the basis
that they wll be separated if renoved to their respective
countries. If we find error inthe BIA s decision in resolving any
of the clainms, we nust remand, as Senait and Dawit would have
derivative clains for relief based on their marriage.’

A Senait’s Caim

The Bl A held that Senait was (1) a citizen of Eritrea,
(2) firmMy resettled in Eritrea, and (3) unable to show past
persecution or a well-founded fear of persecution if returned to
Eritrea.

Senait takes issue with this reasoni ng and woul d have us
consider her a refugee from Ethiopia based on Ethiopia s forced
deportation policy, which sent her to Eritrea. This claimfalters
under the facts and the plain | anguage of the statute. As was just

noted, aliens who seek asylum nmust neet the definition of a

7 Al though the 1J found that Petitioners did not establish that they
were nmarried, the BIA did not make a finding as to the issue of their marriage,
i nstead assuming for purposes of analysis that the couple was married under
Ethiopian law. W do the sane.



“refugee.” See 8 U.S.C. § 1208. 13(a); see also Eduard v. Ashcroft,

379 F.3d 182, 187 (5th Cr. 2004). The statute defines a refugee
as i ncl uding:

any person who is outside any country of such person’s

nationality or, in the case of a person having no
nationality, is outside any country in which such person
| ast habitually resided, and who is unable or unwilling
toreturnto, and is unable or unwilling to avail hinself

or herself of the protection of, that country because of
persecution or a well-founded fear of persecution on
account of race, religion, nationality, nenbership in a
particul ar social group, or political opinion.

8 US C 8 1101(a)(42)(A) (enphasis added). The statute thus
permts an alien to seek asylumfromonly one “test country”: that
of the alien’s nationality, or, if the alien is stateless, that of

the country where the alien last habitually resided. Cf. Wangchuck

v. Dep’'t of Honeland Sec., 448 F. 3d 524, 529 (2d Cr. 2006) (noting

the error in the BIA s assunption that an alien could be eligible
for asyl umbased on a wel | -founded fear of persecution in either of
two countries). In Senait’s case, the Bl A adjudicated her asylum
claim wth reference to Eritrea. If the BIA s decision to use
Eritrea as Senait’s test country is supported by substantia
evi dence, any persecution that Senait allegedly faced in Ethiopia
is irrelevant under the statute.

A “national” is “a person ow ng permanent all egiance to
a state.” 8 U.S.C. § 1101(a)(21). Senait has never argued that
she is still an Ethiopian national, as she was divested of
Et hi opi an citi zenshi p. Moreover, in her asylumapplication, Senait
filled in Eritrea as her “Presented Nationality (G tizenship).”
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“Nationality is a status conferred by a state.” Dhounp v. BIA

416 F.3d 172, 175 (2d Cr. 2005); cf. Paripovic v. GConzales,

418 F.3d 240 (3d Cir. 2005) (petitioner was rendered statel ess by
the dissolution of the fornmer Yugoslavia). The BIA's inplicit
reliance on Senait’s concession that she is not an Ethiopian
national is hard to criticize.®

The BIA found that Senait was a citizen of Eritrea and
firmy resettled there.® Senait argues that she coul d not have been
firmy resettled in Eritrea because, as an Ethi opi an deportee, she
was not granted the sane rights as non-refugee Eritreans. Yet the

only thing this argunent can dois force Senait’s asylumclaiminto

the statel essness rubric: If Senait is a national of Eritrea, her
asyl um cl ai m nust be decided through Eritrea. |[If Senait is not a
8 In supplenmental briefing, Petitioners cited two recent Seventh

Crcuit decisions dealing with refugees from Ethiopia and Eritrea, G day V.
Gonzal es, 434 F.3d 543 (7th Gr. 2006), and Haile v. Gonzales, 421 F.3d 493 (7th
Cr. 2005). Were this court to follow it, the Seventh Circuit’'s decision in
Haile, noting that it is arguable that “a program of denationalization and
deportation is in fact a particularly acute form of persecution,” id. at 496,
woul d be persuasive evidence that Senait suffered persecution in Ethiopia. Yet
that is not the relevant question here: Both petitioners in Haile could use
Ethiopia as their test country, whereas the BIA found that Senait could not.
Nei t her of the petitioners in Haile had actual |y been deported fromEthiopia, id.
at 495, and the court remanded in part so the |1J could determ ne “whether the
petitioners are still considered citizens by Ethiopia,” id. at 496.

Gday is simlarly distinguishable: The petitioner in Gday lived in
Eritrea but was ethnically Ethiopian; Eritrea attenpted to deport the petitioner
because of her Ethiopian heritage. Eritrea remained the test country because she
had never been to Ethiopia and was not a national there, and because once she
escaped Eritrea, the petitioner left for the United States inmediately. 1d. at
547.

® 8 U.S.C. 8 1158(b)(2)(A)(vi) provides that the Attorney Ceneral nmay
not grant asylum to an otherwise eligible refugee if “the alien was firmy
resettled in another country prior to arriving in the United States.” An alien
isfirmMy resettled if “he or she entered into another country with, or while in
that country received, an offer of . . . citizenship. . . .” 8 CF.R § 208.15.
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national of Eritrea, her asylumclai ns nust be decided through the
country where she last habitually resided. That country turns out
also to be Eritrea.

By finding that Senait was firmy resettled in Eritrea,
the BIAinplicitly found that Senait’s | ast habitual residency was

Eritrea, or, in any event, not Ethiopia. . A _Najjar V.

Ashcroft, 257 F.3d 1262, 1294 (11th Cr. 2001) (approving an
inplicit finding of “last habitual residence”). Subst anti al
evi dence supports such a finding under any pl ausi ble definition of
| ast habi tual residence.

The imm gration | aw defines “resi dence” as “the pl ace of

general abode,” which is a person’s “principal, actual dwelling in
fact, without regard to intent.” 8 U S. C. 8§ 1101(a)(33). Senait
has not lived in Ethiopia since June 2000, and she did not arrive
in the United States until March 2004. For nore than two years,
she lived in Eritrea with her nother, sonme of her siblings, and,
while he was alive, her father. She also was enployed as a gas
station cashier with Mbil QI. After living in Eritrea, Senait

lived briefly in South Africa with Dawit, but they chose to nove

away fromthere.

10 The neaning of “last habitual residence” is a question of |aw
revi ewed de novo, with agency deference when appropriate. Paripovic, 418 F.3d
at 243. Like the BIA, we need not, and do not, determne the precise contours
of the neaning of “last habitual residence.” Under any plausible definition of
the term Senait had not |ast habitually resided in Ethiopia. It is that factual
determination that we review for substantial evidence. See Al Najjar, 257 F. 3d
at 1294,

10



Significantly, Senait’s asyl umapplicationindicates that
she perceived Eritrea to be her test country. The form asks:
“Pl ease |ist your | ast address where you |lived before comng to the
US If this is not the country where you fear persecution, also

list the |ast address in the country where vou fear persecution.”

(Enphasi s added). Senait furnished addresses in South Africa and
Eritrea; she omtted Ethiopia. Further, when asked if she feared
harmif returned to her “home country,” she responded by invoking
hardships in Eritrea, not Ethiopia.

These facts belie any notion that Ethiopia is Senait’s
| ast habitual residence; the BIA s determnation to use Eritrea as
her test country is supported by substantial evidence.

Senait next challenges the BIA' s decision that she did
not suffer past persecution and | acks a reasonable fear of future
persecution in Eritrea. Senait argues that (1) the Eritrean
governnent regularly commts human rights violations; (2) the
Eritrean governnent required Senait, unlike “native Eritreans,” to
carry a card that identified her as an Ethiopian refugee; (3) she
was denied an exit visa; (4) she has a “vul nerabl e soci al status”
as an Ethiopian refugee; and (5) she was “harassed and

discrimnated against by the Eritrean governnent.” On these

u Technically, the petitioners do not argue that Senait suffered
persecution in Eritrea, instead attacking only the BIA's finding that Senait was
firmy resettled in Eritrea. W will read their briefs liberally, however, and
construe their argunents against firm resettlenent as argunents that Senait
suffered and fears persecution in Eritrea.
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points, the BIA explained that Senait’s only individualized
conplaint was “that custoners at the gas station where she worked
made remar ks threateni ng that those born in Ethiopiashould be sent
back there,” and that “[t] hese i ncidents and al | eged di scrim nation
against Eritreans fromEthiopia fall short of persecution.” Fur-
ther, the BIA noted that there was “no evidence” that Senait “was
treated differently than native-born Eritreans by the governnent.”

The BI A's decision is supported by substantial evidence.
Senait’s fears fall far short of the required “extrene conduct”
needed to establish persecution. Her only conplaint of individua-
lized harassnent stemmed froma fewinci dents where she was taunted
at  work. Persecution cannot be based on “nere denigration,

harassnent, and threats.” Eduard v. Ashcroft, 379 F.3d 182, 188

(5th Cr. 2004); see also id. at 187 n.4 (persecution “requires

more than a few isolated incidents of verbal harassnment or

intimdation” (quoting MKkhailevitch v. INS, 146 F.3d 384, 390 (6th

Cir. 1998))). Petitioners also point to their expert’s affidavit
that Eritreans from Ethiopia are treated “harshly,” are “unduly
discrimnated against,” and are blanmed for hardships. As the
expert conceded, however, many Eritrean problens “are undoubtedly
effects of the economc hardships caused by the war overall.”
Eduard holds that “[n]either discrimnation nor harassnment
ordinarily anpbunts to persecution under the INA even if the
conduct anmounts to ‘norally reprehensible discrimnation on the
basis of race or religion.” 1d. at 188. Finally, the fact that

12



Eritrea denied Senait an exit visa does not on this record
establish persecution.'2 The totality of the evidence does not
conpel a conclusion contrary to that of the BIA
B. Dawit’s Cl aim

Dawt’s asylum claim is premsed on his arrest,
detention, and charge for violating Ethiopia s travel |aws by
“smuggling Eritreans.” These acts, he asserts, anounted to past
persecution on account of his social group and inputed political
opinions. In providing paraneters for the term®“persecution,” the
Bl A has st at ed:

Wi | e puni shnment of crimnal conduct in itself is not

persecution, where that puni shnent entails such things as
severe beatings or being sent to a Nazi concentration

canp — i.e., is ‘excessive or arbitrary’ — and is
motivated by one of the specified grounds, such
puni shnent woul d constitute persecution under

[Imm gration | aws].

Abdel - Masi eh, 73 F.3d at 584 (quoting Laipenieks, 18 | & N Dec. at

456- 457) . In this case, the BIA held that Dawit’s puni shnment
“woul d be prosecution for a crimnal act, not persecution.”

Based on the record, substantial evidence supports the
Bl A determ nation that Dawit did not experience past persecution.
Daw t encount ered Et hi opian | aw enforcenent three tines. First, he
was arrested and detained for a nonth when he and Senait were

st opped at the Kenyan border near the beginning of the Ethiopian-

12 Senait testified that, in 2002 when she wanted to | eave Eritrea, the
Eritrean governnent denied exit visas to everyone between the ages of eighteen
and forty.
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Eritrean border war, and he was charged w th snuggling. The
detenti on was under unpl easant and unduly prol onged but not brutal
conditions. Later, he was stopped twi ce in Addi s Ababa and hi s bag
was searched. On neither of these |l atter occasi ons, however, could
Daw t affirmwhether the police were aware of the pending crim nal
charges or were conducting planned surveillance on him

Not only do these | aw enforcenent encounters fail torise

to the |l evel of physical persecution, conpare Abdel - Masi eh, 73 F. 3d

at 584, but it is also unclear whether they were notivated by
political or social group aninus against Dawt. There is no
explanation in the record for his being accosted in Addis Ababa.
And as to the snuggling charge, when two countries are at war, it
is not invariably persecution for each sovereign to control the
travel of persons it believes may harbor synpathy for the eneny or
who mght flee the country to fight on the other side. The
background of Dawit’'s detention, of course, is the forced
deportations and denationalization that both Ethiopia and Eritrea
carried out against their resident ethnic mnority and that other
courts have asked the BIA to evaluate for asylum purposes. See
Haile, 421 F.3d at 494-95. Still, there is no direct connection
between his crimnal charge and the “ethnic cl eansing,” while there
is an obvious purpose in a country’s enforcenent of passport and
travel laws during wartine.

Dawt argues that he was singled out for prosecution
because, when he identified hinself as Senait’s husband, the

14



authorities “knew his political opinions” and sought to punish him
as a synpathizer with Eritreans. These connections are inferences
that the BIA was not required to draw. Dawit’s interrogation over
the course of his detention seens, on the contrary, to have
concerned nundane attributes of snuggling —how many people, how
much noney —rather than political inquisition.

This court recently held that “[a] sylumprotects victins

of persecution on account of belief, not conduct.” Mrenbi e V.

Gonzal es, 443 F.3d 405, 414 (5th Cr. 2006) (citing cases). The
line separating belief from conduct nay not always be clearly
del i neated when based on the existence of crimnal charges, but
here we are not persuaded that Dawit was persecuted on account of
his beliefs or his marriage to an Eritrean.

It follows that, because Dawit’s main expressed fear in
returning to Ethiopia is his exposure to the outstanding crimnal
charge, and that charge is not sufficient to show persecution, he
has not established a well-founded fear of future persecution
Further, Dawit does not take issue in his appellate brief with the
Bl A's observation that it is unclear whether he would face further
crim nal proceedings onreturnto Ethiopia for events that happened
ei ght years ago. Dawit has not denonstrated that the evidence he
of fered “was so conpel ling that no reasonabl e factfinder could fai

tofind the requisite fear of persecution.” |INSv. Elias-Zacarias,

502 U.S. 478, 484-85, 112 S. . 812, 817 (1992).
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C. The Spousal Separation Caim

Senait and Dawit assert that they are entitled to asyl um
as a married couple for the persecution they will suffer on account
of their nenbership in a protected social group, that of inter-
ethnic married couples. The “persecution” they claimis forced
separation, to wit, that Senait cannot live with Dawit in Ethiopia
and Dawit al |l egedly cannot live with Senait in Eritrea. The Board
dismssed this claim of persecution, stating that “[t]he cases
cited by the respondents regarding the consideration of spousa
separation are not relevant to this case. Not every action we
woul d regard as unjust or unlawful anobunts to persecution.”

The Board’s conclusion is correct. There is no | ega
authority that conpels asylumfor married coupl es where deportation
coul d separate them and the Board found that Senait and Dawit had
not in any event proven renoval would cause themto be separat ed.
As they did before the Board, Petitioners rely on three cases to
support their contention that spousal separation is persecution.

See Kal ubi_v. Ashcroft, 364 F.3d 1134, 1141 (9th Cr. 2004); Ma v.

Ashcroft, 361 F. 3d 553, 561 (9th Cir. 2004); Carrete-M chel v. I NS,

749 F.2d 490, 494 (8th Cr. 1984). W agree with the Board that
they are all distinguishable. Kal ubi_ dealt with discretionary
entitlenent, as opposed to legal eligibility, for asylum See 8
US C 8§ 1158(b)(1) (A (“Secretary of Honeland Security or the

Attorney General may grant asylumto an alien who has applied for
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asylum”); INS v. Cardoza-Fonseca, 480 U S. 421, 444, 107 S. Ct.

1207, 1219 (1987) (stating that aliens who “can only show a wel | -
founded fear of persecution are not entitled to anything, but are
eligible for the discretionary relief of asylunf). The Bl A denied
Kal ubi asylum on discretionary grounds because it believed he
| acked credibility. The Ninth GCrcuit reversed, holding, inter
alia, that if an alien is credible for purposes of eligibility, he
cannot be held incredible for purposes of discretionary
entitlenent. Kal ubi, 364 F.3d at 1138-39. Al so, construing a
pertinent regulation, the Ninth Grcuit held only that spousal
separation is a factor the Bl A nust consider once it deens an alien
eligible for asylum the court did not hold that spousal separation
isrelated to eligibility.

Simlarly, Carrete-Mchel did not deal with eligibility

for asylum but instead involved a Mexican national who sought
suspension of deportation by denonstrating extrenme hardship,
through his longstanding ties to the United States and the

separation he would face fromhis famly. Carrete-Mchel, 749 F. 2d

at 492. This finding conpelled the Attorney General to suspend

deportation wunder pre-IIRIRA [|aw. ld.; see also 8 US.C

§ 1254(a)(1l) (repealed).®® Carrete-Mchel reflects a | ongstanding

1 After IIRIRA, an alien can establish cancellation of renoval,
effectively the same thing as suspension of deportation, with ten years
conti nuous physical presence in the United States, good noral character, |ack of
certain convictions, and a showi ng that “renoval woul d result in exceptional and
extremely unusual hardship to the alien's spouse, parent, or child” who is a
citizen or lawful permanent resident of the United States. See 8 U S.C. 8§
1229b(b).
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immgration policy of favoring aliens who have ties to United
States citizens or | awful permanent residents (“LPR’), see 8 U. S. C
8§ 1153(a). This policy is entirely distinct fromthe definition of
persecution under other immgration provisions.

Finally, petitioners rely on Ma v. Ashcroft, a case

involving a husband’s asylum claim based on his wife's forced
abortion in China. For this particularized form of persecution,
Congress has specifically provided a renedy in 8 USC
8§ 1101(a)(42)(B). That a wfe's forced sterilization 1is

persecution to the husband under this law, Matter of CGY-Z 21 |

& N. Dec. 915, 917-18 (BIA 1997), does not nean that a country
persecutes a husband by forbidding his wife to live with himin
that country.

Al t hough the United States supports marriage and famly
reunification, it does not follow that because two aliens nmay not
be able to live together in their hone countries, they are
persecuted. This country denies entry to sone foreign nationals
who marry a United States citizen, see 8 U S.C. § 1182, and al |l ows
the renoval of the spouse of a U S. citizen or LPR under certain
conditions, see 8 U.S.C. § 1227. \While the Bl A may determ ne that
spousal separation, in appropriate circunstances, constitutes
persecution, it did not so find here.

The Board found, and the record fully supports, that
Daw t coul d not have been “persecuted” by his wife's expulsion to
Eritrea, as he was by that tine living in South Africa, had not
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officially registered their marriage, and was not connected to the
expul sion. The Board al so found that the couple have not proven
their inability to live together in Eritrea. The Board cited in
support of this finding three facts: (1) Dawit and Senait never
inquired officially about the possibility of returning there
together; (2) the expert’s affidavit “only indicates that there is
much resent nent against Ethiopians in Eritrea”; and (3) Dawit woul d
have trouble finding enploynent. The first and third findings are
unassai |l abl e. The second finding understates the appellants’
expert’s affidavit, which goes to sone length detailing the
discrimnation that m ght befall both Senait and Dawit in Eritrea
due to lingering prejudi ce agai nst their ethnically m xed marri age.
But predictions of possibilities do not support a well-founded fear
of persecution, nor, as we have noted, does discrimnation alone
anount to persecution. Petitioners have not denonstrated that the
Board’ s findings nust be overturned.
CONCLUSI ON
For the foregoing reasons, the petition for reviewof the

Board’s decision is DEN ED
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