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Appeal fromthe United States District Court for the
Southern District of M ssissippi

Bef ore KING BARKSDALE, and CLEMENT, G rcuit Judges.
KING Circuit Judge:

On behalf of and along with two of their individual nenbers,
Local Unions 605 and 985 of the International Brotherhood of
El ectrical Wrkers, plaintiffs-appellees, filed suit against
def endant - appel | ant M ssi ssi ppi Power & Light Conpany, alleging
that M ssissippi Power & Light had engaged i n enpl oynent
practices with a racially disparate inpact. Follow ng a bench
trial, the district court found that the chall enged enpl oynent
practices had an unl awful disparate inpact, as defined by 42

U S C 8§ 2000e-2(k)(1), on Mssissippi Power & Light's African-



Aneri can enpl oyees and potential enployees. The district court
awar ded | ost wages to the individual plaintiffs-appellees, Larry
Bri dges and Joyce Riley, and attorneys’ fees to plaintiffs-
appel l ees’ trial counsel. The district court also directed

M ssi ssippi Power & Light to reformits chall enged enpl oynent
practices. M ssissippi Power & Light then filed this appeal.

For the follow ng reasons, we REVERSE and RENDER judgnent in
favor of M ssissippi Power & Light.

| . BACKGROUND

A Factual Hi story

The two individual plaintiffs-appellees, Larry Bridges
(“Bridges”) and Joyce Riley (“Riley”), began working for
def endant - appel | ee M ssi ssippi Power & Light Conpany (“MP&L")
before it was acquired by Entergy, Inc. (“Entergy”).! During
their enployment with MP&L, Bridges and Riley were al so nenbers
of the International Brotherhood of Electrical Wrkers. Local
Uni ons 605 and 985 of the International Brotherhood of Electrical
Workers (collectively, “IBEW) are the other two plaintiffs-

appel l ees.?2 After several years of service, Bridges and Ril ey,

. Al t hough Entergy is an entity hol di ng operating
conpanies simlar to the former MP& in several states, because
MP&L is the nanmed party, and follow ng the exanple of the
district court and the parties, we will frequently refer to MP&L
al one in the remainder of this opinion, even when di scussing
events that occurred after Entergy acquired MP&L.

2 Collectively, the plaintiffs-appellees will be referred
to as “the Plaintiffs.”



both African Anmericans, were laid off in 1995 due to a general
reduction across MP&L’'s workforce.® The circunstances
surroundi ng these | ayoffs gave rise to the Plaintiffs |awsuit.
At the tinme of these |ayoffs, IBEWand MP&L had reached a
col l ective bargai ning agreenent which permtted | aid-off
enpl oyees with a certain neasure of seniority to “bunp” into
positions held by nore junior enployees, provided the senior
enpl oyees could qualify for the new positions. After they were
laid off, both Bridges and Riley attenpted to bunp into
“Storekeeper” and “Pl ant Storekeeper” positions which were
covered by the relevant provisions of the collective bargaining
agreenent.* To qualify for the positions, however, Bridges and
Riley had to pass a validated aptitude test known as the Cerical
Aptitude Battery (“CAB,” “test,” or “CAB test”).® After taking
the test, both Bridges and Riley failed to neet the cutoff score

set by MP&L, and neither was allowed to bunp into the Storekeeper

3 Both Bridges and Rl ey were subsequently rehired,
al beit for positions other than those at issue. Both remained in
MP&L' s enploy at the tinme the district court rendered its
deci si on.

4 Prior to these |ayoffs, Bridges and Riley were both
enpl oyed by MP&L as el ectric neternen.

5 The CAB is produced by the Edison Electric Institute
(“EEI”), which is responsible for validating the test by
establishing the statistical correlation between success on the
test and success on the jobs for which the test is given. EE
al so provi des suggested scores and ranges to individual
enpl oyers, and it requires individual enployers to be certified
to conduct the test. Once certified, an individual enployer may
set and vary its own cutoff scores.
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positions.
This case is somewhat unusual because the validity of the
CAB test itself was never directly questioned; rather, the

Plaintiffs argued that MP&L’ s net hod of setting the cutoff scores

for the Storekeeper positions at issue was the unlawful cause of
the disparate inpact. MP&L’'s testing policy can be broken into
three separate tine periods: from 1984 to 1989; from 1989 to
1993; and from 1993 to the time of the trial in 1999. From 1984
to 1989 MP&L used a cutoff score of 178 for the Storekeeper
positions, based on EElI’'s recommendation. From 1989 to 1993 MP&L
used a cutoff score of 150. By MP&L’'s adm ssion, this shift was
al so based on EEI’'s recommendation, after MP&L reported
significant anmobunts of turnover in the Storekeeper positions and
the difficulty encountered by its applicant pool in passing the
CAB. 1In 1993, followng its acquisition by Entergy, MP&L raised
its cutoff score to 180 for the Storekeeper positions, notivated
in part by the desire to create uniformty with Entergy’ s other
divisions. Therefore, at the tine Bridges and Riley attenpted to
bunp into the Storekeeper positions, the cutoff score was set at
180. The circunstances surrounding this 1993 shift shaped the

core issues of the underlying suit and this appeal.

B. Pr ocedural Posture



The Plaintiffs filed suit pursuant to 42 U . S.C. § 2000e-2,°
whi ch proscribes, inter alia, those enploynent practices with a
di sparate and adverse inpact upon protected classes which cannot
be justified by an enployer’s legitimte business needs. At
trial, the Plaintiffs contended that the 1993 increase in the
cutoff score from 150 to 180 had a significant adverse and
di sparate inpact on African-Anerican applicants for the
St or ekeeper positions. MP&L responded by arguing that its
decision to raise the cutoff score was justified by business
necessity. The parties presented evidence and argunents during
the course of a bench trial on May 17-20, 1999, and the district
court rendered its judgnent for the Plaintiffs on Septenber 30,
2004, directing MP&L to anend its enpl oynent practices, awarding
the individual plaintiffs | ost wages, and awarding the Plaintiffs
attorneys’ fees.’” MP&L appeals fromthis judgnent.

1. DI SCUSSI ON

Ordinarily, this court reviews a district court’s |egal

concl usions de novo and its findings of fact under the clearly

erroneous standard. See, e.q., Davis v. City of Dallas, 777 F.2d

6 In reference to its origins in the 1964 Cvil R ghts
Act, Pub. L. No. 88-352, 78 Stat. 241 (1964), and in keeping with
common usage, 42 U.S.C. 8§ 2000e-2 will be referred to as “Title
vIil.”

! Nei t her party was able to explain the district court’s
delay of nore than five years between the date of trial and the
day on which the district court rendered its decision, a delay
whi ch seens to us to be wholly unaccept abl e.
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205, 208 n.1 (5th Gr. 1985). However, when, as here, this court
finds that a district court’s findings were based “‘upon a

m st aken i npression of applicable |egal principles, the review ng
court is not bound by the clearly erroneous standard.’” WAl ker

v. Gty of Mesquite, 169 F.3d 973, 982 (5th Cr. 1999) (quoting

| nnood Labs., Inc. v. lves Labs., Inc., 456 U. S. 844, 855 n.15

(1982)).
We begin our inquiry, of course, with the plain | anguage of

the governing statute. More v. Cain, 298 F.3d 361, 366 (5th

Cr. 2002). “An unlawful enploynent practice based on disparate
inpact” is established under 42 U . S.C. 8§ 2000e-2(k)(1)(A) only
when

(i) a conplaining party denonstrates that a respondent
uses a particular enploynent practice that causes a
di sparate inpact on the basis of race, color, religion,
sex, or national origin and the respondent fails to
denonstrate that the chall enged practice is job rel ated

and consi stent with business necessity; or (ii) the
conplaining party makes . . . [a] denonstration . . . [of
an _acceptable] alternative enploynent practice and the
respondent refuses to adopt such alternative enpl oynent
practice.

42 U . S.C. 8§ 2000e-2(k)(1)(A) (i), (ii) (2000) (enphasis added).
The plain | anguage of the statute shows that the burden of
denonstrating acceptable alternative enpl oynent practices, set
forth in 8§ 2000e-2(k)(1)(A)(ii), is one that rests upon Title VII

plaintiffs, not defendants. | d.

This direct and unanmbi guous statutory | anguage reflects the

clear intent of Congress. Congress set forth this framework for



di sparate inpact suits as part of the CGvil R ghts Act of 1991.
See Pub. L. No. 102-166, § 105, 105 Stat. 1071, 1074-75 (1991)
(addi ng 8 2000e-2(k)(1)(A) to Title VII). In the 1991 G vil
Rights Act’s statenent of formal purposes, Congress stated its
intent to “provide statutory guidelines for the adjudication of
di sparate inpact suits” under Title VII and “to codify the
concepts of ‘business necessity’ and ‘job related’ enunciated by

the Supreme Court in Giggs v. Duke Power Co., 401 U S. 424

(1971), and in the other Supreme Court decisions prior to Wards

Cove Packing Co. v. Atonio, 490 U S. 642 (1989).” 1d. § 3, 105

Stat. at 1071.
An exam nation of the Suprene Court’s disparate inpact

deci sions before Wards Cove reveal s that Congress succeeded in

its intent to codify their framework for disparate inpact suits
in 42 U S.C 8§ 2000e-2(k)(1)(A) (i) and (ii).® Again, this
framework plainly establishes that the burden of denonstrating
acceptabl e alternative business practice evidence is one that
rests upon Title VII plaintiffs, not defendants. Shortly after

Giggs, the Suprene Court clarified the structure and all ocation

8 Congress specifically revived the standard for
denonstrations of alternative business practices that prevailed
before Wards Cove in the 1991 Cvil R ghts Act, adding
8§ 2000e-2(k)(1)(C) to Title VII, which states that the
alternative practices “denonstration referred to by subparagraph
[ 8 2000e-2(k)(1)](A)(ii) shall be in accordance with the |aw as
it existed on June 4, 1989, with respect to the concept of
‘“alternative enploynent practice.”” Pub. L. No. 102-166, § 105,
105 Stat. at 1074. Wards Cove was decided on June 5, 1989.
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of burdens in Title VII cases thusly:

[a defendant-enployer’s business necessity] burden
arises, of course, only after the conplaining party or
class has nade out a prima facie case of discrimnation
Ce I|f an enployer does then neet the burden of
proving that its tests are ‘job related,’” it remains open
to the conplaining party to show that other tests or
sel ection devices, without asimlarly undesirabl e raci al
effect, would also serve the enployer’s legitimte
i nt erest

Al bermarl e Paper Co. v. Moody, 422 U S. 405, 425 (1975) (citing

McDonnel | Douglas Corp. v. Geen, 411 U S. 792, 801-05 (1973))

(internal citations ontted) (enphasis added).® The sane
structure and all ocation of burdens were consistently reiterated
by the Suprenme Court during the tine period between Giggs and

Wards Cove. In Dothard v. Rawinson, 433 U S. 321 (1977), the

Court held that

[o]nce it is thus shown that the enpl oynent standards are
discrimnatory in effect, the enployer nust neet “the
burden of showi ng that any given requirenent (has)

a manifest relationship to the enploynent in question.”
| f the enpl oyer proves that the challenged requirenents
are job related, the plaintiff may then show that other
selection devices without asimlar discrimnatory effect
woul d also “serve the enployer’s legitinmate interest

ld. at 329 (quoting Giggs, 401 U S. at 432, and Al benarle, 422

(7]

U S at 425) (internal citations omtted) (enphasis added); see

al so Connecticut v. Teal, 457 U S. 440, 447 (1982) (stating that

aTitle VII plaintiff may still prevail after an enpl oyer-

o Thi s passage from Al benarl e denonstrates that a Title
VI disparate inpact plaintiff has the right, but not the
obligation, to respond with evidence of acceptable alternative
practi ces when a defendant nmakes a showi ng of business necessity.
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def endant’ s show ng of business necessity “if he shows that the
enpl oyer was using the practice as a nere pretext for
discrimnation”). This plain and repeated direction fromthe
Suprenme Court, which Congress expressly intended to revive, is
echoed in the plain | anguage of the governing statute: the burden
of denonstrating the existence of acceptable alternative business
practices rested and continues to rest squarely upon Title VII

plaintiffs.1

The district court departed fromthis standard and erred by

10 Only a handful of appellate opinions address this
i ssue; as one of our sister circuits has noted, very few courts
of appeal s have dealt with the allocation of disparate inpact
burdens as nodified by the 1991 Gvil R ghts Act, and those “that
have applied the Act’s standard to a Title VIl chall enge have
done so with [ittle analysis.” Lanning v. Se. Pa. Transp. Auth.,
181 F. 3d 478, 488 (3d Gr. 1999). 1In fact, at |east one of our
sister circuits has arrived at precisely the opposite
interpretation that we reach today, concluding that the 1991
Cvil R ghts Act sonehow i nposed the burden on an enpl oyer -
defendant to show “the lack of an effective alternative policy
that would not produce a simlar disparate inpact.” Bradley v.
Pizzaco of Neb., Inc., 7 F.3d 795, 797 (8th G r. 1993); see also
Davey v. City of Omha, 107 F.3d 587, 591-92 (8th G r. 1997)
(quoting Bradl ey).

Qur contrary interpretation accords wth the interpretations
of the Third and Eleventh Crcuits. |In Lanning, the Third
Circuit applied the 1991 Cvil Rights Act and held that when an
enpl oyer neets its burden of denonstrating business necessity,
Title VII disparate inpact “plaintiffs may still prevail if they
can show that an alternative enploynent practice has a | ess
di sparate inpact and woul d al so serve the enployer’s legitimte

busi ness interest.” 181 F.3d at 485. Simlarly, the Eleventh
Circuit has applied the 1991 Gvil R ghts Act and held that a
Title VII disparate inpact “plaintiff may still overcone a

prof fered busi ness necessity defense by denonstrating that there
exist alternative policies with less discrimnatory effects that
woul d be conparably as effective.” Fitzpatrick v. Gty of
Atlanta, 2 F.3d 1112, 1118 (11th G r. 1993).
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i nposi ng the burden of denonstrating the absence of acceptable
al ternative enpl oynent practices upon the defendant, MP&L.
Shortly before ruling for the Plaintiffs, the district court
stated that

the business justification evidence offered by the
defendant . . . nust justify an enployer’s use of the
practice in question and establish that there are no
alternative practices that wuld achieve the sane
busi ness ends, with less racial inpact. Certainly, the
def endant nost adequately has justified the practice of
testing, and the validity of the CAB as a useful tool for
the purpose of selecting applicants for clerkship
positions. The only question to be resol ved is whether
the legitimate business purpose can be achi eved only by
establ i shing and nmai ntai ning a cutoff score of 180. This
court is not persuaded that this cut-off score is the
only way to achi eve the defendant’s desired ends.

Local Union Nos. 605/985, Int’'l Bhd. of Elec. Wrkers v. M ss.

Power & Light Co., No. 3:96-CV-572-W5, at 46 (S.D. Mss. Sept.
30, 2004) (nmem) (internal citations omtted) (enphasis added).
This excerpt shows both that the district court erred and that
this error had a substantial effect upon the district court’s
ultimte conclusions. But for this error of law, the district
court apparently woul d have been persuaded that MP&L had “npst
adequat el y” provided an acceptabl e business justification for its
chal | enged busi ness practices. See id.

After reviewing the record, we agree with the district
court’s conclusion that the Plaintiffs succeeded in establishing
a prima facie case of disparate inpact, and MP& does not argue

ot herwi se. W also conclude that MP&L adequately denonstrated
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that its chall enged busi ness practices were both job related and
consistent with business necessity. MP& showed that increasing
the CAB cutoff score to 180 from 150 significantly increases the
I'i kelihood that successful applicants for the positions in
guestion will develop into proficient enployees.! These

di fferences have great value: MP&L can and has pointed to
specific and sizable savings estimates related to its chall enged
practices.

Finally, we conclude that the Plaintiffs failed to respond
to MP&L’ s denonstration of business necessity because they failed
to provide any neani ngful show ng of acceptable alternative
enpl oynent practices, as they m ght have done in accordance with
8§ 2000e-2(k)(1)(A(ii) and the clear direction of the Suprene
Court. MP&L’'s brief to this court states flatly that “[t] he
Plaintiffs did not offer any proof of an alternative enpl oynent
practice.” The Plaintiffs’ brief does not respond to that
statenent or even address alternative enploynent practices. The
court inquired at oral argunent whether alternative enpl oynent
practices evidence had been presented in the district court.

Plaintiffs’ counsel clained that Plaintiffs’ expert provided

1 More specifically, MP&L’'s expert denonstrated that an
applicant with a score of 180 on the CAB has al nost a 50% chance
of devel oping into an above-average worker, and only a 31% chance
of wwnding up in the bottomthird of all workers. On the other
hand, an applicant scoring 150 on the CAB is equally likely (at
39% to develop into an above-average enployee or to wind up in
the bottomthird of all enployees.
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evi dence of acceptable alternative practices by describing a
process in which MP& m ght require applicants to perform sanple
St or ekeeper tasks, perhaps during the course of an interview
Wi | e acknowl edging that this showi ng was not particularly
“precise,” Plaintiffs’ counsel argued that it was sufficiently
specific to neet the Plaintiffs’ burden of denonstrating
acceptable alternative enploynent practices. W cannot agree.

After reviewing the transcript of his testinony, which runs
for over 250 pages, we have found only two instances in which
Plaintiffs expert nentioned such an alternative, and we note
that Plaintiffs expert even declined to specify whether such a
“structured interview would involve witten or oral questions.
We need not and do not deci de whether a nore substantial show ng
woul d denonstrate that such hiring practices constituted an
acceptable alternative to the challenged practices at issue. W
sinply conclude that the Plaintiffs’ presentation was so tenuous
that it cannot, in any neani ngful sense of the word, be
considered an “alternative” to the testing practices that MP&L
has shown were justified by business necessity. Therefore, we
hold that the Plaintiffs failed to show that MP&L’ s enpl oynent
policies constituted unlawful enploynment practices based on
di sparate inpact under Title VII.

I11. CONCLUSI ON

For the reasons stated above, we REVERSE and RENDER j udgnent
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in favor of the defendant-appell ant, VACATING both the district
court’s restraint upon the chall enged enpl oynent practices and
the district court’s award of |ost wages and attorneys’ fees to
the plaintiffs-appellees. Costs in the district court and in

this court shall be borne by the plaintiffs-appellees.
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