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Bef ore GARWODOD, GARZA, and BENAVIDES, G rcuit Judges.
GARWOOD, Circuit Judge:

Appel l ants, all of whomare residents of M ssissippi, brought



suit in Mssissippi state court alleging only state |law clains
against five out-of-state corporations and three individual
M ssi ssippi residents. One of the corporate appell ees renoved the
case to federal court on the ground that the three in-state
residents had been inproperly joined in order to defeat diversity
jurisdiction. The district court denied appellants’ notion to
remand and granted summary judgnment to appellees on the nerits.
Appel  ants appeal this disposition principally on the ground that
our recent decision in Smallwood v. IIl. Cent. RR Co., 385 F.3d
568 (5th Gr. 2004) (en banc) cert. denied 125 S. C. 1825 (2005)
(Smal lwood 11), establishes that the doctrine of inproper joinder
does not apply under the facts of this case and, accordingly, the
district court |acked subject matter jurisdiction under 28 U S. C
§ 1332. W affirm
| .

The nine appellants are residents of M ssissippi.! Each
appel | ant obtained at | east one consuner |loan fromFirst Famly
Services, Inc (First Famly) at First Famly's offices in
Aber deen, Anory, or Tupelo, M ssissippi. The nost recent of
these loans originated on May 12, 1998. Appellants al so
purchased credit insurance fromFirst Famly to insure against

the possibility of default in the event of, for exanple, death or

! Though the style of this case includes Mary MBride as an
appel l ant, she died while this case was before the district court
and her estate has chosen not to pursue her clains.
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serious illness.

In Cctober 2001, appellants, |ater joined by several since-
di sm ssed co-plaintiffs, filed a conplaint in the circuit court
of Monroe County, M ssissippi. They generally alleged that First
Fam |y engaged in a pattern of unlawful m srepresentation and
non-di scl osure in connection with the |oans and credit insurance.
Appel l ants contend that First Famly exploited their |ack of
sophistication in inducing themto buy credit and insurance
products they did not need, did not want, or did not know they
had purchased. Appellants do not allege that the relevant terns
of the transactions were not disclosed in the witten instrunments
thensel ves. Rather, they contend that First Famly and its
enpl oyees orally m srepresented what was in the witten
i nstrunments, which, appellants maintain, they could not
under st and because they | acked the sophistication to do so.?2
Appel  ants sought to recover on state law clains for common | aw
fraud, fraud in factum constructive fraud, civil conspiracy,
unconscionability, econom c duress, fraudul ent deceit, continuing
fraudul ent m srepresentation, fraudulent conceal nent, and the
intentional infliction of enotional distress. The renoved state

court conplaint expressly limts the clains asserted to those

2Appel | ees dispute that appellants were at their nercy.
Appel | ees cite evidence, including deposition testinony,
establishing that appellants all have experience with consuner
credit, nortgages, banking, and other aspects of personal
finance.



arising under Mssissippi law and affirmatively excludes any
federal clains.

Appel I ants nanmed ei ght defendants, five of which were
corporations which were citizens of states other than M ssissipp
and three of whom were individual M ssissippi residents.?
Significantly, appellants did not sue First Famly. Appellants
did, however, sue two related entities, Associates First Capital
Cor poration and Associ ates Corporation of North Anerica, both of
whi ch are Del aware corporations. Associates First Capital
Corporation is the parent corporation of Associ ates Corporation
of North Anerica and First Famly is a subsidiary of one or the
other. Appellants also sued Gtigroup, Inc., a Delaware
corporation, because on August 30, 2000 Citigroup, Inc. acquired,
and becane the successor in interest to, Associates First Capital
Corporation. GCitifinancial Corporation and Gtifinancial, Inc.,
each |i kew se a Del aware corporation owned by Ctigroup, Inc.,
were al so naned defendants because First Fam |y was apparently
merged into (or sold all its assets to) the G tifinancial
entities. It is undisputed that each of the five corporate
defendants is and was at all relevant tinmes a citizen of a state
ot her than M ssissippi under 28 U S.C. 8§ 1332(c)(1) and that the

anount in controversy exceeded $75, 000.

®The conplaint also naned fifty “John Doe” defendants but
the conpl ai nt was never anended to include any person or entity
in addition to the ei ght naned def endants.
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Finally, appellants also naned three individual M ssissipp
residents. The individual defendants had been at all relevant
ti mes enployees of First Famly and were all eged to have been
directly or indirectly involved in the loan and credit insurance
process for at |east sone of the appellants. Defendant Pau
Spears supervised several First Famly branches. Defendant
Durl ynn Lavender managed the First Fam |y branch in Aberdeen,
M ssi ssippi. Defendant Mchelle Easter was a |oan officer at the
same branch

On Novenber 16, 2001, Ctigroup, Inc. renoved the suit to
the Northern District of M ssissippi, contending that the three
i ndi vi dual defendants had been inproperly joined to destroy
diversity jurisdiction under 28 U S.C. 8§ 1332 in that there was
no reasonabl e possibility of recovery against them because, inter
alia, the clains against themwere barred by the M ssissipp
statute of limtations. Shortly thereafter, appellants noved to
remand on the apparent ground that joinder was proper because
there was a reasonabl e possibility that they could recover

agai nst the non-di verse appellees.* After allow ng renmand-

“We infer the apparent ground of appellants’ notion to
remand by reading the district court’s order denying the
requested relief. Appellants’ nenorandumin support of it
nmotion was not in the record even though the notion itself
expressly referred to a nenorandum in support.

S

5



rel ated discovery, the district court® determ ned: (1) recovery
agai nst the three individual defendants was indisputably

precl uded by M ssissippi’s three-year residual statute of
[imtations, Mss. Code. Ann. 8§ 15-1-49; (2) appellants failed to
read the | oan and insurance contracts at issue and were therefore
not entitled to assert that there were di screpanci es between the
contracts and oral representations allegedly nmade by the non-

di verse appel l ees; and (3) none of the five appellants who were
deposed as part of the remand-rel ated di scovery could identify a
single m srepresentati on nade by any of the three non-diverse
appel | ees.® Based on these conclusions, the district court
denied the notion to remand, reasoning that the inpossibility of
recovery agai nst the non-diverse appellees neant that joinder of
t he non-di verse appel | ees had been i nproper and thus subject
matter jurisdiction existed under 28 U S.C. § 1332.

On Decenber 29, 2003, follow ng the cl ose of discovery,
appel l ees, including the three non-diverse individual defendants,
moved for summary judgnent. On January 21, 2004, before they
filed their nmenorandumin opposition to the pending notion for

summary judgnent, appellants filed a second notion for renmand,

®*The parties consented to trial by magistrate judge so
references to the district court refer to proceedi ngs conduct ed
by the magi strate judge.

®The district court also summarily denied a rule 59(e)
nmotion to reconsider the denial of renmand.
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arguing that two intervening appel |l ate deci sions, Snallwood v.
I1l. Cent. R R Co., 342 F.3d 400 (5th Cir. 2003) (Snallwood 1),
and Collins v. Am Hone Prod. Corp., 343 F.3d 765 (5th Cr.
2003), established that the district court had erroneously denied
remand. On February 23, 2004, the district court entered an
order “w thholding” any ruling on the notion to remand until May
1, 2004, or the en banc decision in Smallwood, whichever cane
first.’

In the neantine, however, appellants filed a response in
opposition to sunmmary judgnent in which they apparently clained
that the statute of limtations was tolled on the grounds of
fraudul ent conceal mrent and a related 1997 class action in
Arizona.® The district court, without waiting for the May 1,
2004 deadline to expire, issued an order on April 8, 2004,
granting summary judgnent to all defendants. The basis of the
district court’s sunmary judgnent order was that appellants’
clains were untinely as to all defendants under the M ssissipp

three-year residual statute of limtations.

" Smal |l wod | was taken en banc Decenber 19, 2003. See 355
F.3d 357. The district court apparently selected Friday May 1,
2004, as the deadline to ensure that the parties would be able to
get back on track for the pretrial conference schedul ed for
Monday, May 11, 2004, and the trial scheduled to begin two weeks
| at er.

8 Once again, the record does not contain appellants’ | egal
menor andum The record only contains exhibits to the nmenorandum
whi ch, apparently, would have argued that there renmained nateri al
facts in dispute.



Appellants tinely filed a Rule 59(e) notion to alter or
anmend the judgnent, arguing that the district court erred by
ruling on the nmerits of their clains without first addressing the
threshol d i ssue of subject matter jurisdiction raised by their
second notion to remand. They al so nmaintained that the district
court erred in concluding that a class action in Arizona, and a
related gl obal settlenent, did not toll the statute of
limtations as to all or at |east sone of the diverse corporate
def endants. On August 6, 2004, the district court denied the
nmotion on the ground that, whatever the outcone of the Smal | wood
case, the statute of limtations had run on all of appellants’
claims as to all defendants.

Appellants then filed a tinely notice of appeal. Wile
their appeal was pending and before briefs were due, this court
i ssued its en banc decision Smallwood I, and it is upon this
case that appellants primarily rely in challenging subject matter
jurisdiction.

.

Appel l ants contend on appeal that this case should be
remanded for want of subject matter jurisdiction under section
1332 because defendants interposed a “comon defense” of the
statute of limtations that disposed equally of all clains

agai nst all defendants and, under Smallwood |1, such a “common



def ense” precludes a finding of inproper joinder.?
A

The denial of a notion to remand for want of subject matter
jurisdiction is reviewed de novo. Mller v. D anond Shanrock
Co., 275 F.3d 414, 417 (5th Cr. 2004). Appellees, as the
renmovi ng parties bel ow, bear the burden of establishing
jurisdiction. Frank v. Bear Stearns & Co., 128 F.3d 919, 921-22
(5th Gir. 1997).

A notion to remand is normally analyzed with reference to
the well -pl eaded all egations of the conplaint, which is read
leniently in favor of remand under a standard simlar to Rule
12(b)(6). Smallwood Il, 385 F.3d at 573. The district court,

however, may allow |imted remand-rel ated di scovery, and conduct

® As a prelinmnary matter, we reject appellee’s contention
that Smal | wood |1 does not apply to the instant case because it
was issued after the district court entered its sunmary judgnent.
Appel | ees cite, anong other authorities, Bailey v. Ryan
Stevedoring Co., for the proposition that a “change in deci sional
|aw after entry of judgnent does not constitute exceptional
circunstances [under FED. R Cv. P. 60(b)(5) & (6)] and is not
al one grounds for relief froma final judgnent.” 894 F.2d 157,
160 (5th Cir. 1990). The relevant and obvi ous distinction
between Bailey and the instant case is that the change in
deci sional |aw occurred after Bailey |ost both in the district

court and on appeal to this court. 1In the instant case, on the
ot her hand, the potentially inportant change in decisional |aw
occurred while the appellants’ appeal was still pending. It is

wel |l -settled that in such cases the new | aw nmust be applied with
the full force of the precedent that it is. See, e.g., Concerned
Citizens of Vicksburg v. Sills, 567 F.2d 646, 649 (5th Cr.

1978) .



a sunmary judgnent type inquiry thereupon.?® |bid.
B

Di verse defendant-appellee Citigroup renoved this ostensibly
non-di verse case to federal district court on the ground that
appel l ants had i nproperly joined the non-diverse individual
def endants, thereby destroying diversity and denying the diverse
defendants a federal forum There are two ways to establish
i nproper joinder: “(1) actual fraud in the pleading of
jurisdictional facts, or (2) inability of the plaintiff to
establish a cause of action against the non-diverse party in
state court.” Smallwood Il, 385 at 573 (citing Travis v. |rby,
326 F.3d 644, 646-47 (5th Gr. 2003)). Ctigroup in the district
court and appel |l ees on appeal do not allege any outright fraud in
the drafting of the conplaint, so this case turns on the second
Travis test. Follow ng this approach, G tigroup sought to

establish that joinder was inproper because there was “no
reasonabl e basis for the district court to predict that the
plaintiff[s] m ght be able to recover against [the] in-state
defendant[s].” 1d.; see also Badon v. RJR Nabi sco, Inc., 236
F.3d 282, 286 n. 4 (5th Cr. 2000) (stating that it is

insufficient for the party seeking remand to adduce a “nere

theoretical possibility” of recovery against the non-diverse

10 Appel l ants do not contend that the district court in any
way erred in permtting remand-rel ated di scovery in this case.
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def endant) (enphasis omtted). |In particular, Ctigroup argued
that, in light of remand-rel ated di scovery, there was no reason
to believe that any of appellants’ clainms against the non-diverse
appel l ees were tinely under M ssissippi’s three-year statute of
l[imtations.

The district court agreed and denied remand prinmarily on the
ground of [imtations. The district court then exercised subject
matter jurisdiction over the case under the inproper joinder
doctrine. Follow ng regular discovery, the district court
ultimately granted summary judgnent to all of the defendants,

di verse and non-di verse ali ke, on the same residual statute of
[imtations defense. Smallwood Il held that “when a nonresident
defendant’s showi ng that there is no reasonable basis for
predicting that state | aw would all ow recovery agai nst an in-
state defendant equally disposes of all defendants, there is no
i nproper joinder[.]” 385 F.3d at 571. Appellants argue that
under Smallwood I, there was no i nproper joinder in this case
because the sane statute of limtations, if it precluded their
cl ai ns agai nst the non-di verse defendants, necessarily equally
precluded all clains against all defendants. Accordingly,
appel l ants contend that the parties remain inconpletely diverse
and, consequently, that there is no federal subject matter

jurisdiction over their case.
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In Smal lwood 11, plaintiff Smallwood, a M ssissipp
resident, was injured when her car was struck at a railroad
crossing in Mssissippi by a train operated by the Illinois
Central Railroad Conpany (lllinois Central), an Illinois
corporation. 385 F.3d at 571-72. The railroad crossing was
mai nt ai ned by the M ssissippi Departnent of Transportation (MDOT)
wi th equipnment it had purchased using federal funds. |[bid.
Smal | wood brought suit against both Illinois Central and the NMDOT
in Mssissippi state court solely on state | aw causes of action.
Ibid. [Illinois Central renoved the case to federal court where
it argued that Smallwood’s negligence clains against the MDOT
were preenpted by the Federal Railroad Safety Act, 49 U S.C 8§
20101 et seq, and, as such, that the MDOT had been inproperly
joined. The district court agreed and deni ed remand because
there was no realistic reason to believe that Smallwood coul d
recover against the non-diverse MDOI. Smallwood v. [I1l. Cent.
R R, 203 F. Supp. 2d 686, 693-94 (S.D. Mss. 2002). Then,
applying the | aw of the case doctrine, the district court granted
summary judgnent to Illinois Central on precisely the sane
preenption ground. Smallwod v. Ill1. Cent. RR, 2002 U S. Dist.
LEXIS 27674, *13-17 (S.D. M ss. August 13, 2002) (noting that
Smal | wod had adduced no evidence or argunent suggesting that the
prior preenption conclusion against the MDOT did not equally

conpel judgnent for Illinois Central).
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The en banc court reversed the district court’s judgnent and
directed remand to state court. Wuere, as in Snmallwood, the
di verse defendant establishes that a non-diverse defendant was
i nproperly joined by way of a show ng that equally di sposes of
all clains against the non-resident defendant as well, there is
no i nproper joinder because the non-resident defendant has nerely
denonstrated that the plaintiff’s entire case is without nerit
and an inproper joinder inquiry is about subject matter
jurisdiction, not the nerits of the entire case. Smallwod II,
385 at 575-76 (citing Chesapeake & OR Co. v. Cockrell, 34 S
Ct. 278 (1914)); MbDonal v. Abbot Laboratories, —F.3d — (5th
Cir. 2005), 2005 U.S. App. LEXIS 7177, * 15 (“As long as the
asserted defense applies uniformy to all defendants and
di sm sses the suit as a whole, the resident defendants were no
nore inproperly joined than the non-resident defendants.”). It
bears enphasizing that Smallwood Il applies “only in that limted
range of cases where the allegation of inproper joinder rests
only on a showing that there is no reasonable basis for
predicting that state | aw woul d all ow recovery against the in-
state defendant and that showing is equally dispositive of al
defendants.” 385 F.3d at 576 (enphasis added). See also id. at
574 (“when, on a notion to remand, a show ng that conpels a
hol ding that there is no reasonable basis for predicting that

state law would allow the plaintiff to recover against the in-
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state defendant necessarily conpels the sanme result for the
nonr esi dent defendant, there is no inproper joinder; there is
only a lawsuit lacking in nerit”) (enphasis added); MDonal,
supra (sane).

Thus, the crux of Smallwood Il1’s holding is that “only”
where the showing that there is no reasonable basis for
predicting state law would allow the plaintiff to recover against
the resident defendant is such that the sane show ng “equal ly”
and “necessarily” “conpels” the conclusion that recovery is
precl uded agai nst “all” non-resident defendants, then there is no
i nproper joinder, but sinply a wholly neritless suit. That is
not the situation here.

Although it is true that the district court denied remand
and granted summary judgnent on the basis of the sane residual
statute of limtations, it is not true that the statute of
limtations defense assertion by the resident defendants
“equal ly” and “necessarily” “conpel[led]” dismssal of all clains
against all the diverse defendants.

In broad strokes, appellants allege that the non-diverse
appel l ees induced themto buy credit and insurance products by
orally msrepresenting the terns of the contracts at issue. The
appel l ants contend that this conduct constituted an array of
state law frauds and the intentional infliction of enotional

distress. Significantly, none of the allegations in the anmended
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conplaint aver a tortious act after May 12, 1998, the origination
date of the last loan at issue. This date is thus the accrual
date for the nost recent of appellants’ clains. See Andrus, et
al. v. Ellis, et al., 887 So. 2d 175, 180-82 (M ss. 2004). The
initial conplaint, however, was filed three and a half years

| ater on October 5, 2001, neaning that even the nost recent

cl ai ns agai nst the non-diverse appellees are plainly tine-barred

by M ssissippi’s three-year residual statute of limtations.!

1 1n the section of their brief contesting summary
j udgnent, appellants argue that summary judgnent in favor of both
t he non-di verse and di verse appel |l ees was error because, inter
alia, the statute of limtations was tolled as to all appellees
by their fraudul ent conceal nent of the facts giving rise to this
suit. See Mss. CooE ANN. § 15-1-67.

However, appellants provided no summary judgnent evi dence
tending to support a conclusion that the statute of Iimtations
was tolled by any fraudul ent conceal nent on the part of any
appel l ee. Appellants bear the burden of establishing fraudul ent
conceal nent by show ng both (1) an affirmative act to conceal the
underlying tortious conduct, and (2) a failure to discover the
factual basis for the clains despite the exercise of due
diligence. Robinson v. Cobb, 763 So. 2d 883, 887 (M ss. 2000).
The affirmative act of conceal nent nust have occurred after and
apart fromthe discrete acts upon which the cause of action is
prem sed. Stephens v. Equitable Life Assur. Soc’'y of the U S.,
850 So. 2d 78, 83-84 (Mss. 2003). Yet follow ng discovery,
appel l ants were unable to produce any sunmary judgnment evi dence
of even any material m srepresentation by any of the appell ees,
much |l ess a post facto act of concealing the facts giving rise to
the fraud claims. As to infliction of enotional distress, there
is no summary judgnent evidence of any wongful act done by any
appellee to any appellant within the [imtations period.
Furthernore, appellants do not anywhere argue that they were even
mnimally duly diligent in the managenent of their affairs.
Nowhere, for exanple, do appellants challenge the district
court’s finding that none of them even bothered to read the
witten instrunments at issue. A person who fails to read his or
her own | oan and insurance contracts may not be characterized as
havi ng been duly diligent. Russell v. Performance Toyota, Inc.,
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Mss. CobE ANN. 8 15-1-49; Nicols v. Tri-State Brick & Tile Co.,
608 So. 2d 324, 333 (M ss. 1992).

Havi ng determ ned that even the nost recent clains agai nst
the non-di verse appel |l ees are conclusively barred by the residual
statute of limtations, we turn now to the clains against the
di verse defendants. |If, but only if, the show ng which
forecl oses appellants’ clainms against the non-diverse defendants
necessarily and equally conpels foreclosure of all their clains
against all the diverse defendants, then Smal |l wood Il applies and
there was no i nproper joinder, neaning that the entire case
shoul d be remanded for want of subject matter jurisdiction.

However, Smallwood |1 does not apply here because the
limtations show ng made as to the resident defendants does not
equal |y and necessarily conpel dism ssal of all clains against
all diverse defendants. Appellants underscored at oral argunent

that their clainms against the diverse corporate defendants were

826 So. 2d 719, 726 (M ss. 2002) (“In M ssissippi, a person is
charged with know ng the contents of any docunent that he
executes.”). See also Washington Mut. Finance Group v. Bail ey,
364 F.3d 260, 264-266 (5th Gr. 2004) (sane); Ross v.
Ctifinancial, 344 F.3d 458 (5th Cr. 2003) (sane). Accordingly,
the exception to the statute of limtations found in section 15-
1-67 does not apply.

Appel l ants al so contend that the statute of Iimtations
ought to be equitably tolled because of a purported fiduciary
relati onship between them and the appellees. This too fails,
however, for simlar reasons because M ssissippi law w |l not
equitably toll a statute of Iimtations unless the untinely
plaintiff establishes that he exercised due diligence. Russel
v. WIlliford, —So. 2d — 2004 Mss. App. LEXIS 1111, *7-*8
(Mss. 2004). See al so Ross, 344 F.3d at 466-67.
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not sinply prem sed on vicarious liability for the tortious acts
of the three non-diverse individual appellees working for First

Fam ly. ' However, in properly conceding that at |east sonme of

2 For exanple, the renoved state court anmended conpl ai nt

all eges, inter alia:

“The Defendants herein are sued individually and as co-
conspirators, aiders and abettors. The liability of
the Defendants arises fromthe fact that, directly and
t hrough their agents, enployees, instrunentalities, and
alter egos, they engaged in all or part of the unlaw ul
acts, plans, schenes, or transactions conpl ai ned of
herein. Each of the Defendants is jointly and
severally liable for the damages caused to Plaintiffs.
Each of the Defendants (and/or their agents)
substantially participated or assisted in the

wr ongdoi ng conpl ai ned of herein and had know edge of
the false and m sl eading statenents and deceptive
activities and ot her wongdoing all eged herein or

reckl essly disregarded such wongful conduct.

Def endants acted in conspiracy, in concert, and/or
agency capacity with each other in connection with the
clains alleged herein. The Associates controlled and
directed the wongful conduct of First Famly as

all eged herein. Defendants are jointly and severally
liable for the wongful conduct alleged herein.

This action seeks redress for danages sustai ned by
Plaintiffs resulting froma habit, pattern and practice
of predatory |ending by these Defendants, to include,
but not limted to, fraud, deceit, insurance packing
and equity skimmng. |In short, the Defendants strip,
flip and pack their way to profit at the expense of
trusting and unknowi ng consuners .

I n designing, marketing and i nplenenting this
i ntentional course of cal cul ated conduct, the

17



their clains against the non-resident defendants are anal ytically
distinct fromand in addition to their respondeat superior clains
agai nst those defendants based on the wongs allegedly commtted
by the resident defendants, appellants have conceded that the
failure of their clainms against the resident defendants does not
in and of itself cause those of the clains agai nst the non-

resi dent defendants which are not based on respondeat superior
liability for the wongs commtted by the resident defendants to
fail as well.

Appel l ants have urged that |imtations was tolled by the
pendency of a class action filed in 1997 in the United States
District Court for the District of Arizona in which the nanmed
def endants included Associates First Capital Corporation and

Associ ates Corporation of North Anerica, which are two of the

Def endants targeted counties in M ssissippi which are
generally all too often popul ated by | ower incone
peopl e and of those with |imted educations because of
W t hhel d opportunities.

The Defendants created and trained its enployees to use
budget proposals and simlar solicitation tools, to
conpare the custoner’s current debts with one or nore
of the Defendants’ | oan proposals and to denonstrate
the ‘benefits’ of consolidating the consuner’s debts
with the Defendants’ |oan . ”

18



di verse defendants herein.®® However, none of the resident
defendants in the present suit were defendants in the Arizona
suit (and appell ants have never alleged that any of them were),
so it is facially obvious that the pendency of the Arizona suit
could not toll limtations as to any of the resident
defendants.* The tolling issue, however, cannot be resol ved on
that basis as to the diverse defendants because at |east two of
t hem were naned defendants in the Arizona suit, and the other

di verse defendants are alleged to have sone form of successor or
derivative or alter ego liability respecting the two who were

defendants in the Arizona suit.! Accordingly, at least for this

B Plaintiffs also allege that a subsequent settlenent

released all clainms of the class in the Arizona case against al
the corporate defendants (who constitute all the diverse
defendants) in this case. And, plaintiffs further contend in
this case that Gtigroup Inc., Ctifinancial Corporation and
Ctifinancial Inc. have, by nerger or other acquisition or “alter
ego,” in sone way succeeded to the liability of Associates First
Capital Corporation and Associ ates Corporation of North Anmerica.
There are no simlar allegations as to any of the resident

def endant s.

¥ | ndeed, at oral argunent appellants adnitted that their
claimof tolling by virtue of the Arizona suit was inapplicable
to the resident defendants.

» While the Arizona suit tolling claimis ultimtely
unavailing as to the diverse defendants for the reasons stated
below in part |11l hereof, that is not because they were not
defendants in the Arizona action (as at |east two non-resident
def endants here were defendants there and the other three non-
resi dent defendants all egedly have sone form of successor or
alter ego liability respecting the two that were defendants in
Arizona), which is the reason that it is unavailing as to the
resi dent defendants here.

19



reason, the showing that limtations bars the suit against al
the resident defendants does not (as Smallwood Il requires for
its “comon defense” doctrine to apply) “equally” and
“necessarily” “conpel” the conclusion that limtations bars the
entire suit against “all” the non-resident defendants.

Therefore, though both the non-diverse and di verse appell ees
successfully asserted a defense based on the sane residual
statute of limtations, this was not a “common defense” in the
particul ari zed sense neant by Smal |l wood I1.

G ven that there is no reasonable possibility of recovery
agai nst the non-diverse appell ees and given that Smallwood |1
does not apply, joinder of the non-diverse appellees was inproper
under Travis. See, e.g., MDonal, supra. The district court,
therefore, had, and we too have, subject matter jurisdiction over
this case under section 1332.

L1,

Havi ng determ ned that subject matter jurisdiction exists,
we turn finally to the district court’s decision to grant sunmary
judgnent to appellees. W review a grant of summary judgnent de
novo under the sanme standard applied by the district court.
Mowbray v. Caneron County, Tex., 274 F.3d 269, 278 (5th Cr
2001).

For the purposes of their argunent agai nst sunmary | udgnent,

appellants inplicitly concede that their clains are untinely
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under M ssissippi’s residual statute of limtations. They argue,
however, that the clock was tolled by (1) the appellees’
fraudul ent conceal nent of the facts giving rise to this suit,
and, (2) that the comencenent of a class action lawsuit in
Arizona in 1997 tolled limtations as to the non-resident

def endant s.

For the reasons discussed above, supra 8§ Il.Cn. 11
appel l ants’ contention that the limtations clock was tolled by
the fraudul ent conceal nent of the appellees is without nerit.

Their contention that the statute of limtations was tolled
as to the diverse defendants by the Arizona class action is al so
W thout nmerit. There is no showing that the putative class
action in Arizona ever enbraced clains under M ssissipp
statutory or common | aw or that appellants were ever nenbers of
the putative class in that suit.?®

Mor eover, M ssissippi does not have class actions and we are
cited to no M ssissippi court decision applying class action
tolling to a M ssissippi |aw cause of action allegedly barred by

a Mssissippi statute of [imtations.

®* The class ultimately certified in the Arizona case
consisted of “residents of the State of Arizona” sold credit life
i nsurance “in connection with any real estate | oan nade by
Def endants” when the insurance “wll not pay off the loan in the
event of their death during the termof coverage.” Seiner Assoc.
First Capital Corp., 2001 U S. Dist. LEXIS 12810, *18 (D. Ariz.
March 30, 2001). Appellants are not Arizona residents and none
of the |oans to appellants here conplained of are real estate
| oans.
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The cases cited by appellants, such as Anerican Pipe and
Constr. Co. v. Uah, 94 S .. 756 (1974), and Crown, Cork & Seal
Co., Inc. v. Parker, 103 S.C. 2392, 2397-98 (1983), all involve
a federal class action for violation of a federal statute
tolling, until class certification is denied or limted so as to
exclude the party claimng tolling, the running of the statute of
limtations, on an action, within the scope of the putative cl ass
action, for violation of the sane federal statute by a nenber of
the putative class against a defendant in the class action.

The only case appellants have cited involving M ssissipp
law i s Piney Whods Country Life School v. Shell Ol Co., 170 F
Supp. 2d 675 (S.D. Mss. 1999). That was a class action by
royalty owners brought in United States District Court for the
Southern District of M ssissippi conplaining of how the defendant
Shell G| Conpany accounted to royalty owners for gas produced in
M ssi ssippi and run through Shell’s Thonmasville, M ssissippi,
plant. Royalty owners within the scope of that putative cl ass
but who were excluded by the 1978 class certification order which
limted the class to those whose clains by then exceeded $10, 000,
noved after 1984 to be added back to the class. The district
court denied the notion on the basis that the novants’ clains
were barred by limtations, and that class action tolling did not
save the novants’ cl ai ns because, though they and their clains

were within the putative class action as filed, any tolling did
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not extend beyond 1978 when they were excluded fromthe class by
the 1978 class certification order, and that the M ssissipp
[imtations statute had run since then and before their notion.
Wi | e the opinion does di scuss Anerican Pipe and Crown, Cork &
Seal, it does not cite any M ssissippi court opinions. Piney
Wods — even if it purported to apply Mssissippi law - is
clearly distinguishable. The parties claimng tolling were

i ndi sput ably nenbers of the putative class seeking to recover on
the identical cause of action by intervening in the allegedly
tolling class action. Here an Arizona class action is the basis
for the clainmed tolling, and it is not shown that the M ssissipp
| aw cl ai s asserted here were enbraced wthin that Arizona case
or that appellants were nenbers of the putative class there. No
opi nion of a M ssissippi court, or purporting to apply

M ssissippi law, is cited in support of appellants’ tolling

cl ai ns.

We concl ude that appellants have adduced no summary judgnent
evi dence whi ch woul d support a finding that the M ssissipp
statute of limtations as to their M ssissippi |aw clains was
tolled by the pendency of the Arizona class action suit.

Concl usi on

For the foregoing reasons, the judgnent of the district

court is

AFFI RVED.
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