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Before DAVIS, SM TH, and DeM3SS, Circuit Judges.
PER CURI AM

Plaintiffs-Appellants Charles Bl akely, et al.
(“Appellants”), appeal the district court’s granting of sunmary
judgnent in favor of Defendant-Appellee State Farm Aut onobil e
| nsurance Co. (“State Farni) on Appellants’ various clains and
the court’s denial of Appellants’ notion to alter or anend the
judgnent. For the follow ng reasons, we AFFIRM the court’s
or ders.

BACKGROUND

Each of the Appellants was an insured policyhol der of State
Farm and suffered a partial loss to his or her vehicle as a
result of an autonobile accident. Under each Appellant’s
aut onobil e insurance policy with State Farm (the “policy”),
“l oss” was defined in part as:

[ E] ach direct and accidental |oss of or danmage to:

1. your car,

2 its equi pnent which is conmon to the use
of your car as a vehicle .
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The policy provided under “Limt of Liability — Conprehensive and
Col I'i sion Coverages,” in relevant part:

The limt of [State Farmis] liability for loss to
property or any part of it is the |ower of:

1. the actual cash val ue; or
2. the cost of repair or replacenent.

Under the sane Limts of Liability, the policy al so expressly
defined the “cost of repair or replacenent”:

The cost of repair or replacenent is based upon one of
the foll ow ng:

1. the cost of repair or replacenent agreed
upon by you and [State Farm;

2. a conpetitive bid approved by [State
Farny; or

3. an estimate witten based upon the
prevailing conpetitive price. The prevailing
conpetitive price neans prices charged by a
majority of the repair market in the area
where the car is to be repaired as determ ned
by a survey nmade by [State Farnj. |f you
ask, [State Farm] wll identify sone
facilities that wll performthe repairs at
the prevailing conpetitive price. [State
Farn] wll include in the estinate parts
sufficient to restore the vehicle to its pre-
| oss condition. You agree with [State Farnij
that such parts may include either parts
furni shed by the vehicle s manufacturer or
parts from ot her sources including non-
ori gi nal equi pnent manuf act urers.

Any deducti bl e anmount is then subtracted.
In addition, the policy contained a subsection titled “Settl enent
of Loss — Conprehensive and Col |lision Coverages.” The
“settlenent of |oss” provision read, in relevant part:

[State Farm] ha[s] the right to settle a loss with you
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or the owner of the property in one of the follow ng
ways:

1. pay the agreed upon actual cash val ue of
the property at the tinme of the loss in
exchange for the danmaged property. |If the
owner and [State Farn] cannot agree on the
actual cash value, either party may demand an
apprai sal as described below If the owner
keeps the damaged property, [State Farm wll
deduct its value after the loss from|[State
Farm s] paynent. The danaged property cannot
be abandoned to [State Farm;

2. pay to:
a. repair the damaged property or
part, or
b. repl ace the damaged property
or part.

If the repair or replacenent results in
betternment, you nust pay for the anount of
betternent; or

3. return the stolen property and pay for
any damage due to the theft.

Appel lants all submtted clains to State Farmfor repairs
and rei nbursenents for |osses suffered. State Farm adjusted and
paid for such repairs and | osses. However, Appellants believed
the policy additionally entitled themto paynent from State Farm
for the dimnished value of their autonobiles — the difference in
the fair market value of their vehicles just prior to the
accident and the fair market value of their vehicles post-repair.
Appellants filed suit in Mssissippi state court on or about July
1, 2002, against State Farmand two of its agents. Appellants’

clains included breach of contract, breach of the covenant of

good faith and fair dealing, conspiracy, bad faith, breach of



fiduciary duty, fraud, and punitive danages.

On July 17, 2002, State Farm and the two agent defendants
filed their notice of renmoval. On July 24, 2003, the parties
signed an agreed order dismssing the two agents. Appellants
filed an anended conpl ai nt on Decenber 17, 2003. State Farm
noved to di sm ss on Decenber 24, 2003. The district court
granted this notion on April 26, 2004. The district court first
determned it need only address Appellants’ clains for breach of
contract, bad faith, and fraud.! The court found the policy
| anguage was unanbi guous and did not provide for any recovery by
Appel lants for the dimnished value in their vehicles; there thus
could be no breach of contract or bad faith claim The court
al so found Appellants raised no issue of material fact on the
fraud claim Finally, the court found Appellants’ argunent that
the policy was unconsci onabl e and thus unenforceabl e | acked
merit. Appellants then filed a notion to alter or anend the
j udgnent, which the court denied on June 18, 2004. Appellants
timely appeal ed.

DI SCUSSI ON

This Court reviews the grant of summary judgnent de novo,

lAppel | ants had conceded that their other clains could not be
supported. Moreover, as to those clains the court affirmatively
addressed and di sm ssed, Appellants do not brief any argunent ot her
t han those outlined bel ow



appl ying the sanme standards enployed by the district court.?

Am Int’|l Specialty Lines Ins. Co. v. Canal Indem Co., 352 F.3d
254, 259-60 (5th CGr. 2003). W review the | egal question of the
district court’s interpretation of an insurance contract de novo,
id. at 260, as well as its determnation of state law, id. Under
Federal Rule of G vil Procedure 56(c), summary judgnent is proper
when, viewing the evidence in the light nost favorable to the
nonnmovi ng party, the “pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issues as to
any material fact and that the noving party is entitled to
judgnent as a matter of law.” Fep. R Qv. P. 56(c); see Celotrex
Corp. v. Catrett, 477 U S. 317, 322-23 (1986); Anderson v.

Li berty Lobby, Inc., 477 U.S. 242, 251-52 (1986).

In this diversity case, we are bound by the substantive

2The district court treated the notion to dismss filed by
State Farmas a notion for summary judgnent; we do |ikew se. See
Stewart v. Mirphy, 174 F.3d 530, 532-533 (5th Gr. 1999) (citing
FeEp. R Gv. P. 12(b) (“If, [on a 12(b)(6) notion to dismss],
matters outside the pleading are presented to and not excluded by
the court, the notion shall be treated as one for sumary judgnent
and di sposed of as provided in Rule 56.) (enphasis added)”); Baker
v. Putnal, 75 F.3d 190, 197 (5th Cr. 1996) (“[Where a district
court grants a notion styled as a notion to dismss but bases its
ruling on facts devel oped outside the pleadings, we review the
order as an order granting summary judgnent”). Nei t her party
clains error inthe Rule 12(b)(6) notion’s being treated as one for
summary judgnent.



insurance law fromthe forumstate, Mssissippi. See Erie R Co.
v. Tonpkins, 304 U S 64, 78-79 (1938); Am Nat’'l Gen. Ins. Co.
v. Ryan, 274 F.3d 319, 328 (5th Cr. 2001). M ssissipp

i nsurance policies are subject to the sane rules of construction
as other contracts. Krebs v. Strange, 419 So. 2d 178, 181 (M ss.
1982). When courts construe a contract, they read the contract
as a whole, to give effect to all of its clauses. Royer Hones of
Mss., Inc. v. Chandel eur Hones, Inc., 857 So. 2d 748, 752 (M ss.
2003) (citing Brown v. Hartford Ins. Co., 606 So. 2d 122, 126
(Mss. 1992)). “Qur concern is not nearly so nuch with what the
parties may have intended, but with what they said, since the
wor ds enpl oyed are by far the best resource for ascertaining the
intent and assigning neaning with fairness and accuracy.” |d.
(citation omtted). Policy |anguage that is clear and

unanbi guous i s construed and nust be enforced as witten; that
policy is binding and cannot be nodified to create an anbiguity
where none exists. Farmand Mut. Ins. Co. v. Scruggs, 886 So. 2d
714, 717 (M ss. 2004); State Farm Mut. Auto. Ins. Co. v.

Uni versal Underwriters Ins. Co., 797 So. 2d 981, 985-86 (M ss.
2001). Policy terns should be understood “in their plain,

ordi nary, and popul ar sense rather than in a phil osophical or
scientific sense.” Blackledge v. Omega Ins. Co., 740 So. 2d 295,
298 (M ss. 1999) (citation omtted).

| . Whet her the district court erred in finding the policy

7



| anguage unanbi guous as not providing for paynent to Appellants
for di mnished val ue.

Appel lants primarily argue that M ssissippi |aw requires
that the term*®“cost of repair or replacenent” necessarily
i ncl udes the concept of di mnished value, so that the district
court was erroneous in holding the terns of the policy excluded
di m ni shed val ue recovery. Appellants rely on a series of
M ssi ssi ppi cases — Potonmac Ins. Co. v. WIKkinson, 57 So. 2d 158
(Mss. 1952); Mdtors Ins. Co. v. Smth, 67 So. 2d 294 (M ss.
1953); Calvert Fire Ins. Co. v. Newran, 124 So. 2d 686 (M ss.
1960); and Scott v. Transport Indem Co., 513 So. 2d 889 (M ss.
1987) — for this proposition.

Appel l ants stress that in WIkinson, the M ssissippi Suprene
Court defined “neasure of |loss to an autonobil e damged, but not
destroyed, by a collision” as: “the difference between its
reasonabl e market value inmediately prior to the collision and
its reasonabl e market value after all reasonable and feasible
repairs have been made.” 57 So. 2d at 160. “If, despite such
repairs, there yet remains a loss in actual market val ue,
estimated as of the collision date, such deficiency is to be
added to the cost of the repairs.” 1d. Appellants note the
court in Smth recognized the WIkinson court’s concept of
di m ni shed value. 67 So. 2d at 296. Next, Appellants note the

court in Newran identically stated WI kinson’s definition of the



“measure of loss to an autonobil e damaged, but not destroyed, by
a collision.” 124 So. 2d at 688. Finally, in Scott, Appellants
agai n enphasi ze the court cited both WIkinson and Newran in
defining “cost of repairs” as including dimnished value. 513
So. 2d at 894.

State Farmresponds that the district court properly
di sm ssed Appellants’ conplaint. State Farminsists that here
t he pl ai n and unanbi guous | anguage of the policy each Appell ant
purchased from State Farmlimted the insurer’s liability to the
cost of repair or replacenent. State Farm argues the policy
pl ai nl y and unanbi guously defined cost of repair or replacenent,
whi ch definition did not allow for any additional recovery for
al | eged di m ni shed val ue above the cost of repair or repl acenent.
State Farm mai ntains that because Appellants’ vehicles were not
all eged to be or deened total losses, the limt of liability
under the policy was the cost to repair or replace the damaged
conponents of the vehicle.

State Farm al so contends a majority of the state suprene
courts to address the claimthat “cost of repair or replacenent”
necessarily includes di mnished val ue have rejected that argunent
because the nost natural reading of the plain and unanbi guous
policy language |limted the insurers’ liability to the cost of
physi cal repair or replacenent, not including any additional |oss

i n val ue. See Gven v. Commerce 1Ins. Co., 796 N. E. 2d 1275,



1278-79 (Mass. 2003); Schul neyer v. State Farm Fire & Cas. Co.,
579 S.E.2d 132, 133-34 (S.C. 2003); Anmerican Mrs. Miut. Ins. Co.
v. Schaefer, 124 S.W3d 154, 158 (Tex. 2003); Siegle v.
Progressive Consuners Ins. Co., 819 So. 2d 732, 735-37 (Fla.
2002); Hall v. Acadia Ins. Co., 801 A 2d 993, 995-96 (Me. 2002);
OBrien v. Progressive N. Ins. Co., 785 A 2d 281, 290-91 (Del
2001). But see State Farm Mut. Auto. Ins. Co. v. Mabry, 556

S.E. 2d 114, 122 (Ga. 2001). According to State Farm where there
is no dispositive decision fromthe M ssissippi Suprenme Court on
an issue, this Court should presune that M ssissippi would foll ow
the majority rule. See Reliance Nat’'l Ins. Co. v. Estate of
Tom i nson, 171 F.3d 1033, 1036-37 (5th Gr. 1999); Byrd v. The

M ssi ssippi Bar, 826 So. 2d 1249, 1252 (M ss. 2002).

The district court sided with State Farm \Wile the court
recogni zed Appellants’ contention that particularly in Scott and
W ki nson the M ssissippi Suprenme Court recogni zed that
dimnution in value may be recoverable in certain circunstances,
the court explicitly distinguished those cases because the
policies at issue there did not expressly define the term *cost
of repair or replacenent.” Thus, the district court found that
the instant policy s |language regarding the |imtations on “cost
of repair or replacenent” was unanbi guous and did not provide for
any recovery for dimnished val ue.

We agree with the district court’s finding. Wile it is
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true the M ssissippi Suprene Court initially recognized the
concept of dimnished value in WIkinson, there the policy only
provided that the insurer “may pay for the | oss in noney or nmay
repair or replace the autonobile or such part thereof . . . or
may take all or any part of the autonobile at the agreed or
apprai sed val ue, but there may be no abandonnent to the conpany.”
57 So. 2d at 159. The WI kinson policy is thus distinguishable
because it did not expressly limt the definition of “repair” or
“cost of repair” as the instant State Farmpolicy did. There is
al so nothing in either Smth or Newran that indicates the
policies at issue in those cases contained an explicit limting
definition of “repair, “replace,” or “cost of repair or
replacenent.” 1In Scott, the policy nerely provided that “in the
event of a covered loss, [the insurer] at its sole election may
pay the | esser of the stated value of the property at the tine of
| oss or the cost of repairing or replacing the property with

ot her property of like kind or quality.” 513 So. 2d at 893-94.
Again, the Scott policy did not expressly limt the “cost of
repair or replacenent.” Thus, these cases concerned the
application of dimnished value in situations where the policies
only included a | abel simlar to “repair, “replace,” or “cost of

repair or replacenent,” wthout expressly limting such term and
so do not control the instant case. As the M ssissippi Suprene

Court has stated: “W are concerned not nearly so much with
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| abels as with | anguage.” 1d. at 893.

Al t hough we agree with State Farmthat several state suprene
courts have taken the opposite view than that argued by
Appel l ants, nost of those cases are of |imted, if any, relevance

to the instant situation because they also involved policies that

did not expressly limt the term*“repair,” “replace,” or “cost of

repair or replacenent.” Only the policy in Schul neyer expressly
defined “cost of repair or replacenent” as:

1. the cost of repair or replacenent agreed upon by you
and us;

2. a conpetitive bid approved by us; or

3. an estimate witten based upon the prevailing
conpetitive price ... [which] neans prices charged by a
majority of the repair market in the area where the car
is to be repaired .

579 S.E. 2d at 133. There, the court specifically noted that
di stinct unanbiguous limtation on the “cost of repair or
repl acenent”:

The State Farm policy sub judice does not recognize

val ue as inherent in the concept “repair or
replacenent.” The policy recognizes the cost of repair
or replacenent may be determ ned by a rate agreed

bet ween insurer and insured; a conpetitive bid approved
by the insurer; or an estimte based upon the
prevailing conpetitive market price. The policy, read
as a whole, defines repair or replacenent as restoring
the vehicle to pre-accident nmechanical function and
condi tion and not as restoring val ue.

To read value into the repair clause would arbitrarily
read out of the policy the insurer's right to determ ne
whet her to repair the vehicle or to pay for its |oss.
The | anguage provision in the present case expressly
limts coverage to the | esser of the actual val ue or
the cost of repair. These are alternatives, which do
not include an additional obligation to pay for
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di m ni shed val ue when the cost of repair is chosen.

ld. at 135-36 (internal citation omtted). The above anal ysis
inforns our determ nation here.

This particular policy did not nerely define |oss, explain
the limt of liability as the |lower of cash value or cost of
repair or replacenent, and describe the three ways that a | oss
can be settled between the insured and State Farm but it also
explicitly outlined the three bases for such “cost of repair or
replacenent.” That is, the “cost of repair or replacenent” could
be based upon either the cost of repair or replacenent agreed
upon by the insured and State Farm a conpetitive bid approved by
State Farm or a witten estinmte based upon the prevailing
price. There is no nention of additional recovery for any |oss
in, or dimnished, value; nor can any policy text be understood
inits “plain, ordinary, and popul ar sense,” see Bl ackl edge, 740
So. 2d at 298, to nean such di m nished value is recoverable.

Thus, based on our plain reading of the distinct, unanbi guous
policy | anguage here that expressly defined the [imted
alternatives of the “cost of repair or replacenent,” and adhering
to the traditional contract principle that the policy is to be
read as a whol e such that each clause is given effect, see Royer
Honmes, 857 So.2d at 752, we conclude this policy did not provide
for additional recovery by Appellants of any di m nished val ue on

their vehi cl es.
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1. Wether the district court erred in finding that the policy
did not violate public policy and was not unconscionable so as to
be unenf orceabl e.

Appel l ants argue that even if we read the policy as not
providing for recovery of dimnished value, the policy should be
i nval i dated as agai nst M ssissippi public policy because it does
not permt recovery for dimnished value. Appellants contend
that WI kinson and its progeny establish a strong public policy
in favor of recovery for dimnished value. Appellants
alternatively argue that the policy is both procedurally and
subst antively unconsci onabl e: procedurally, because while the
i nsured cannot receive dimnished value, State Farm can be
rei mbursed should any increase in the vehicle's value result; and
substantively, because the policy is an oppressive contract of
adhesi on.

State Farm responds that Appellants cannot neet their burden
to overcone an insurance policy’s plain neaning: “[1]n
M ssi ssippi, an insurance policy’s plain nmeaning controls unl ess
an affirmative expression of an overriding public policy by the
| egislature or judiciary allows us to reach a different result.”
Centennial Ins. Co. v. Ryder Truck Rental, Inc., 149 F.3d 378,
382 n.11 (5th Cr. 1998). State Farm argues Appel |l ants have not
pointed to any |l egislative or judicial pronouncenent that
i nsurers must provide for paynent of dimnished value in al

i ssued autonobile policies. |In fact, State Farm suggests the
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only public policy at issue is the one favoring certainty in
contracts. See Smth v. Sinon, 224 So. 2d 565, 566 (M ss. 1969)
(describing right to contract and have contracts enforced as a
basic and constitutionally guaranteed right). State Farminsists
the “cost of repair or replacenent” termis not an unconsci onabl e
bargain, such that “no man in his senses and not under a del usion
woul d make on the one hand, and [that] no honest and fair man
woul d accept on the other.” Entergy Mss., Inc v. Burdette Gn
Co., 726 So. 2d 1202, 1207 (M ss. 1998) (internal quotation marks
and citation omtted). Finally, State Farm argues that the
policies cannot be unconsci onabl e sinply because they are
standardi zed and cover certain risks but not others. State Farm
al so notes each policy nust be submtted to the M ssissipp
Departnent of I|nsurance before public issuance. Mss. CobE ANN. 8
83-2-7 (1999).

We find no pronouncenent by M ssissippi, either |egislative
or judicial, requiring that dimnished value be a part of al
aut onobi l e insurance policies. W thus agree with the district
court that Appellants’ argunents regarding the policy’ s being
voi d as agai nst public policy or due to unconscionability |ack
merit.

CONCLUSI ON
Havi ng carefully considered the record, and the parties’

respective briefing and argunents, for the reasons set forth
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above, we AFFIRM the district court’s orders.

AFF| RMED.
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