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PER CURI AM
Petitioner Vily Long appeals a decision by the Board of
| mm gration Appeals that his departure fromthe United States
whil e his appeal to the BIA was pending resulted in a w thdrawal
of his appeal under 8 C.F. R § 1003.4. Because we concl ude t hat
Long departed under 8 1003.4, we DENY Long’s petition for review
|. FACTUAL AND PROCEDURAL BACKGROUND

Petitioner Vily Long, a citizen of Canbodia, entered the

District Judge of the Southern District of Texas,
sitting by designation.
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United States in February 1997 as a non-inmm grant visitor for

pl easure. Long was authorized to remain in the United States
until August 15, 1997. He, however, renmained in the United

St ates beyond the authorized period. Consequently, on Septenber
22, 1997, the forner Immgration and Naturalization Service
(“INS")t initiated renoval proceedings and issued a Notice to
Appear, charging Long with remaining in the United States beyond
the authorized period. Long filed applications for asylum and
w t hhol di ng of renoval. Following a hearing, the Inmgration
Judge (“1J”) denied Long' s applications. |In March 1998, Long
appeal ed to the Board of Immgration Appeals (“BlIA").

On July 28, 2000, the INS noved the BIA to dismss sunmarily
Long’ s appeal pursuant to former 8 CF. R § 3.4 (redesignated as
8 CF.R 8 1003.4, effective February 28, 2003), arguing that
Long’ s departure fromthe United States to Mexico while his
appeal was pending served to withdraw his appeal. Long filed a
response to the NS s notion, arguing that although a “voluntary”
departure during a pending appeal would serve to w thdraw that
appeal, an “involuntary” departure fromthe United States did not
automatically constitute a withdrawal of a pending appeal.
Consistent with his argunent, Long alleged that his departure
fromthe United States into Mexico was “involuntary.”

On January 7, 2003, the BIA issued an order renmanding the

. The Honel and Security Act of 2002 transferred the
functions of the INS to the Departnent of Honel and Security. See
6 US C 88 251(2), 252(a)(3), 271(b).
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case to the IJ for further fact finding. The Bl A noted that
whet her an alien’s appeal is withdrawm under 8§ 3.4 by virtue of
the alien’s “involuntary or unknowi ng departure fromthe United
States” appeared to be a question of first inpression in this
circuit. The BlIA specifically found that “the lone term
‘departure’ in 8 CF.R [8 3.4 as to withdrawal s of appeals is
not neant to reach involuntary renovals fromthe country.”
Because the Bl A |l acked the authority to make factual findings
based on the affidavits before it, it “decide[d] only that,
assum ng the facts show that the respondent’s departure to Mexico
was not voluntary on his part, his appeal was not thereby

‘W thdrawmn’ under 8 CF.R [8] 3.4.” Accordingly, the Bl A
remanded, instructing the IJ to make a factual determ nation as
to whether Long s departure was involuntary.

On remand, follow ng a hearing, the IJ nade an express
determ nation that Long’s departure fromthe United States was
involuntary. The |IJ set forth the following facts in support of
its determnation: one Friday night in June 2000, Long and a
Canbodi an col | eague went sightseeing in Brownsville, Texas and
were escorted by Mario Lazcano.? Prior to their departure, Long
made it clear to Lazcano, the driver of the vehicle, that he
could not go to Mexico. Lazcano was born in Brownsville but had
not been there for eighteen years. Al though Lazcano did not

intend to take Long into Mexico, in attenpting to drive to a park

2 Lazcano is spelled “Lezcano” in the hearing transcript.
- 3-



t hat he thought he renenbered frequenting ei ghteen years ago,
Lazcano drove onto a bridge that crossed over to Mexico. Once on
the bridge, Lazcano asked soneone for instructions on howto turn
around, and “he was advised how to turn around and coneback, but
what he wound up doing was going into Mexico and having to
present docunentation to get back in.” In the interim Long,
Lazcano, and Long’s col |l eague were robbed by Mexican police, who
took their papers and noney. Thereafter, the three nen attenpted
to reenter the United States, but Long and his friend were
declined reentry for lack of docunentation. Long contacted a
| awer, and two days later he was allowed to reenter the United
States. The 1J noted that Long stated he could not have known
that he was leaving the United States because he could not read
Engl i sh and he had been reassured by Lazcano that they woul d not
be going to Mexico. Accordingly, the IJ referred the case back
to the BI A and recommended that Long be allowed to proceed with
hi s appeal .

On April 9, 2004, the BIA found that Long s appeal was
wi t hdrawn pursuant to 8 CF. R 8§ 1003.4. \While the BIA noted
that it had previously indicated that an involuntary departure
fromthe United States would not result in the wthdrawal of an
appeal and that the |J ruled that Long s departure was
involuntary, it found that “[u]pon further review, we find that

the respondent’s departure fromthe United States has resulted in



a withdrawal of his appeal.”® Long filed a petition for review,
arguing that the BIA erred in ruling that he had withdrawn his
appeal to the BIA pursuant to 8 CF. R 8§ 1003.4 because of his
departure fromthe United States.
1. DI SCUSSI ON
A.  Standard of Review
We review the BIA's | egal conclusions de novo. Grm v.

NS, 283 F.3d 664, 666 (5th G r. 2002) (per curiam; Lopez-&onez

v. Ashcroft, 263 F.3d 442, 444 (5th Gr. 2001) (per curiam. W

will defer to the BIA's interpretation of immgration regul ations

if the interpretation is reasonable. Lopez-&nez, 263 F. 3d at

444; M khael v. INS, 115 F.3d 299, 302 (5th CGr. 1997). In

reviewing the BIA s factual findings, we determ ne whether they
are supported by substantial evidence. Grnma, 283 F.3d at 666

Ozdemir v. INS, 46 F.3d 6, 7-8 (5th Gr. 1994) (per curiam; Chun

V. INS, 40 F.3d 76, 78 (5th G r. 1994) (per curiam

Accordi ngly, we accept the factual findings of the Bl A unless the

evidence is so conpelling that no reasonable fact finder could

3 The BI A al so decided that it |acked jurisdiction to
adj udi cate Long’ s application for adjustnent of status under
section 245(a) of the Immgration and Nationality Act, 8 U S. C
§ 1255(a), which was based on a pending visa petition filed by
his US. citizen spouse on his behalf. The BIA reasoned that,
after effectuating his own renoval and attenpting to reenter the
United States from Mexico, Long was an “arriving alien.” See 8
CF.R 8§ 1245.2(a)(1) (providing that “[a]fter an alien, other
than an arriving alien, is in deportation or renoval proceedi ngs,
his or her application for adjustnent of status under section 245
of the Act or section 1 of the Act of Novenber 2, 1966 shall be
made and considered only in those proceedi ngs” (enphasis added)).
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fail to find otherw se. Lopez- Gonez, 263 F.3d at 444; M khael,

115 F. 3d at 302.
B. Analysis

Section 1003.4 of Title 8 of the Code of Federal Regul ations
provi des:

Wt hdrawal of appeal.

In any case in which an appeal has been taken, the party
taking the appeal may file a witten w thdrawal thereof
with the office at which the notice of appeal was fil ed.
If the record in the case has not been forwarded to the
Board on appeal in accordance with § 1003.5, the deci sion
made in the case shall be final to the sane extent as if
no appeal had been taken. If the record has been
forwarded on appeal, the w thdrawal of the appeal shal
be forwarded to the Board and, if no decision inthe case
has been made on t he appeal, the record shall be returned
and the initial decision shall be final to the sane
extent as if no appeal had been taken. |If a decision on
the appeal has been nmade by the Board in the case,
further action shall be taken in accordance therewth.
Departure fromthe United States of a person who is the
subj ect of deportation proceedings subsequent to the
taking of an appeal, but prior to a decision thereon
shall constitute a withdrawal of the appeal, and the
initial decision in the case shall be final to the sane
extent as though no appeal had been taken. Departure
fromthe United States of a person who is the subject of
deportation or renoval proceedings, except for arriving
aliens as defined in 8 1001.1(qgq) of this chapter,
subsequent to the taking of an appeal, but prior to a
decision thereon, shall constitute a withdrawal of the
appeal, and the initial decision in the case shall be
final to the sane extent as though no appeal had been
t aken.

(enphasis added). On its face, 8 1003.4 does not distinguish
bet ween various types of departure. Long, however, citing to

Agui lera-Ruiz v. Ashcroft, 348 F.3d 835 (9th Cr. 2003), Mjia-

Ruiz v. INS, 51 F.3d 358 (2d G r. 1995), and Aleman-Fiero v. I NS
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481 F.2d 601 (5th Gr. 1973) (per curiam, argues that only a
“voluntary departure”® can serve to w thdraw an appeal under

8§ 1003.4. Specifically, Long contends that because those cases
enphasi ze the fact that the aliens left the United States

“voluntarily,” those cases engrafted 8 1003.4 with an exception
for involuntary departures. Because Long asserts that he left
the United States involuntarily, he concludes that his appeal was
not wi t hdrawn under § 1003. 4.

First, we do not read Aquilera-Ruiz, Mjia-Ruiz, and A eman-

Fiero so liberally as to provide an exception to 8§ 1003.4 for
“Involuntary” departures. To do so would require us to read into
8§ 1003.4 an exception that it neither expressly nor inplicitly
provi des. Second, Long’ s actions were sufficient to withdraw his
appeal under § 1003.4. It may be clearer to analyze Long s
actions under the concept of waiver. Wiver is an intentional
relinqui shnment or abandonnent of a known right or privilege.

Kontrick v. Ryan, 540 U. S. 443, 458 n. 13 (2004);

Johnson v. Zerbst, 304 U. S. 458, 464 (1938); United States V.

Dodson, 288 F.3d 153, 160 (5th Cr. 2002).° Long s actions were

4 We note that, other than in addressing Long’ s argunent,
we avoid using the term“voluntary departure” because it is a
termof art that is used when the Attorney General has granted an
alien permssion to depart the United States at the alien’s own
expense, in lieu of being subject to renoval proceedings or prior
to the conpletion of such proceedings. See 8 U S.C
8§ 1229c(a)(1l). Long was not granted such a voluntary departure.

5 As di stinguished fromwaiver, forfeiture is the failure
to assert a right. Kontrick, 540 U S. at 458 n.13; Dodson, 288
F.3d at 161.
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sufficient to constitute a waiver of his right to appeal under
8§ 1003.4. By his owmn free will, Long put hinself in a position,
during the Friday night Brownsville sightseeing trip, where he
departed the United States. Long' s testinony, which the |J
credited, indicates that he got into the car, knew that he was
going to the border, did not pay attention, and did not make sure
that others were paying attention to what was happeni ng. Thus,
via his own actions, Long ended up in another country.?®
Accordi ngly, pursuant to the plain | anguage of 8§ 1003.4 and
Long’ s actions, Long’s departure was sufficient to withdraw his
appeal .
[11. CONCLUSI ON
For the foregoing reasons, we DENY Long’s petition for

revi ew.

6 We save for another the day the question whether, in
t he absence of a waiver, an alien can be held to have w t hdrawn
hi s appeal when he departs the United States (e.g., when an alien
is forcibly renoved fromthe country). That question is not
before us since Long waived his appeal through his own action.
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