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DeMOSS, Circuit Judge:

Appel lants Bayless “Bo” \Weeler and Daniel L. Moore
(collectively, “Appellants”) filed suit against BL Devel opnent
Corporation, d/b/a G and Casino Tunica (“Gand Casino”), asserting
that they were wongfully termnated from their enploynent for
having reported potentially illegal activity on the part of G and
Casino or, alternatively, on account of their race in contravention
of 42 U.S.C. § 1981. Grand Casino noved for sunmary judgnent,

whi ch was granted by the district court. Appellants tinely filed



the i nstant appeal.
BACKGROUND AND PROCEDURAL HI STORY

Moore first began his enploynent with Grand Casino in June
2000, when he was hired as Director of Transportation. Weeler was
hired soon thereafter as a transportati on nmanager in August 2000.
In late Septenber 2001, Jimmy Buckhalter of Gand Casino's
regul atory affairs departnent received i nformati on froman enpl oyee
in the transportation departnent that a “tire changi ng” machi ne,
i.e., amchine used to replace tires on netal wheel rins, had been
“l oaned” to Country Ford, a Ford dealership in Southaven
M ssissippi, |located approximately 20 mles northwest of G and
Casi no. Buckhalter thereafter notified Karen Sock, G and Casino’s
Ceneral Manager, of the information and requested that he be
permtted to conduct an investigation into the matter. Buckhalter
received authorization to proceed and his investigation began
shortly thereafter in October 2001.

Buckhal ter soon | earned that More’'s son, Terry Moore, worked
at Country Ford as a warranty agent and second in charge of the
aut o shop. Buckhal ter inquired of Weeler, as a transportation
manager, how the tire changi ng machine made its way into the hands
of Country Ford. Wheeler allegedly provided differing accounts of

how the equipnent was |oaned to Country Ford.!? Buckhal t er

! Wheel er first admitted | oaning the tire changi ng machine to
Country Ford w thout authorization and wthout filling out any
paperwor k nenorializing the |l oan. He subsequently stated that the
equi pnent was broken and that he had reached an arrangenent wth
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subsequent |y obtai ned the assi stance of Dani el More, the Director
of Transportation, to reconcile Weeler’s varying accounts and to
contact his son Terry at Country Ford to uncover whether Terry had
any additional information regarding the unauthorized |oan. After
several neetings between Buckhalter’s investigative team and
Appel lants, it was determ ned that both More and Weel er were to
be suspended. Seven days l|later, Sock decided to term nate each of
Moore’s and Wheel er’ s enploynment with Grand Casino for “violation
of conpany policy.”

Meanwhil e, at about the sanme time in October 2001, G and
Casi no announced a new Executive Dry Cleaning Plan (the “Plan”),
whi ch of fered Grand Casi no executives up to $120 per nonth of free
dry cleaning services.? Believing the arrangenent between the dry
cleaner and Grand Casino to be an illegal kickback, Appellants
allegedly reported the Plan to Buckhalter prior to his
investigation into the loaning of the tire changing nachine.
Appellants readily admt that after initially being suspended by

Grand Casino, but before they were term nated, they also sent a

Country Ford wher eby Wieel er woul d | oan t he machi ne to Country Ford
if they could, inreturn, fixit. It was discovered, however, that
Wheel er could not identify what part of the machi ne was broken nor
did the Country Ford representative with whom Weeler allegedly
made the arrangenent have any know edge of needing to repair the
machine. In fact, the Country Ford representative reveal ed that
the deal ership did not have the capability to fix a tire changing
machi ne.

2The arrangenent between the dry cleaner and G and Casi no was
subsequent|ly anended to offer executives 50% off all dry cleaning
instead of the $120 in free nonthly services.
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meno to the Mssissippi Gamng Conm ssion detailing how they
perceived the Plan to constitute illegal activity. The Gam ng
Comm ssi on conducted an i nvestigation and ultimately concl uded t hat
the Plan was not crimmnally illegal.

Upon being term nated, Appellants filed suit against G and
Casino, alleging that their termnation was the result of their
reporting to Buckhalter their belief that the Plan was illegal, and
therefore was in violation of a public policy-based exception to
M ssissippi’s enploynent at wll doctrine. Al ternatively,
Appellants maintained that their termnation by black casino
executives occurred because Appellants are white, in violation of
42 U.S.C. 8§ 1981. G and Casino noved for sunmary judgnent, arguing
that there existed no genui ne i ssue of fact under which Appellants
could recover for either claim

The district court granted G and Casino’ s notion, concluding
that the relevant exception to the enploynent at wll doctrine
provi des Appel | ants protection fromsubsequent term nation only if

the activity reported was “crimmnal,” not nerely illegal. Having
found that the reported activity was neither crimnal nor illegal,
the district court concluded that Appellants were precluded from
recovering under that claim |In addition, the district court found
t hat Appellants had not cone forward with evidence establishing a
prima facie case of racial discrimnation, nost notably proof that
Grand Casi no repl aced Appel l ants wit h enpl oyees out si de Appel | ant s’

protected class. Appellants tinely filed the instant appeal.
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STANDARD OF REVI EW
This Court reviews grants of summary judgnent de novo,

appl ying the sane standard as the district court. Tango Transp. V.

Heal thcare Fin. Servs. LLC 322 F.3d 888, 890 (5th Cr. 2003).

Sunmary judgnent is appropriate if no genuine issue of material
fact exists and the noving party is entitled to judgnent as a
matter of law Fep. R Qv. P. 56(c). The Court views the evidence

in the |ight nost favorable to the non-novant. Col enan v. Houston

| ndep. Sch. Dist., 113 F.3d 528, 533 (5th Gr. 1997). The non-

movant must go beyond t he pl eadi ngs and cone forward with specific
facts indicating a genuine issue for trial to avoid summary

judgnent. Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986). A

genui ne issue of material fact exists when the evidence is such
that a reasonable jury could return a verdict for the non-novant.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). Sunmary

judgnent i s appropriate, however, if the non-novant “fails to make
a showing sufficient to establish the existence of an elenent
essential to that party’ s case.” Celotex, 477 U. S. at 322.
DI SCUSSI ON

On appeal, Appellants maintain the district court erred on two
grounds when it granted sunmary judgnent in favor of G and Casi no.
First, Appellants argue the district court m sapplied M ssissipp
law in denying themrelief for reporting what they believed to be

illegal activity. Second, Appellants contend the district court



erroneously concl uded that they did not provide sufficient evidence
establishing a prima facie case of racial discrimnation.

I n response, Grand Casi no argues the district court correctly
determned that the activity reported by Appellants did not
actually constitute a crinme and therefore summary judgnent was
appropriate under M ssissippi |aw Moreover, Gand Casino
mai ntains the only conpetent evidence of racial discrimnation
offered by Appellants is irrelevant because the black enployee
all egedly subjected to disparate treatnent was not a “simlarly
situated” enpl oyee under “nearly identical” circunstances.
| . Whet her the exception to Mssissippi’s enploynent at wll

_dOCtI’i ne requires the conduct reported to actually be crim nal

in nature.

M ssi ssi ppi has adhered to the enploynent at will doctrine

si nce 1858. Perry v. Sears, Roebuck & Co., 508 So. 2d 1086, 1088

(Mss. 1987). Under this common | aw rule, the enploynent contract
bet ween enpl oyer and enpl oyee may be term nated by either party

wth or without justification. HeartSouth, PLLC v. Boyd, 865 So.

2d 1095, 1108 (M ss. 2003) (citation omtted). In MArnv. Alied

Bruce-Termnix Co., Inc., 626 So. 2d 603 (Mss. 1993), the

M ssi ssi ppi Suprenme Court carved out a public policy exception to
this general rule. In MArn, the enployee worked for a pest
control service conpany. Id. at 604. McArn was ultimately
term nated and cl ai ned t hat he was wongful |l y di scharged because he

had reported to custoners and a state agency that the work being



performed by his former enpl oyer was i nadequate or, in sone cases,
non-existent. 1d. at 605-06. In seeking to have the M ssissipp

Suprene Court create a narrow public policy exception to the common
law rule, McArn asserted that he was sinply reporting conduct that
was crimnal under Mssissippi law. 1d. at 606 (citing Mss. Cobe
ANN. 88 97-19-39 and 69-23-19 (1972) (denoting as a felony the
recei pt of noney under false pretense and as a m sdeneanor the
violation of state pest control regulations)). The M ssi ssi ppi
Suprene Court agreed with MArn, concluding that “an enpl oyee who
is discharged for reporting illegal acts of his enployer to the
enpl oyer or anyone else is not barred by the enploynent at wl|
doctrine from bringing action in tort for danmages against his
enpl oyer.” 1d. at 607 (determ ning that the exception applies even

[

where there is a privately nmade | aw governing the enpl oynent
relationship”).

Appel l ants maintain that although the activity they reported
involving the Plan was ultimately neither illegal nor crimnal
MArn sinply requires that they reasonably believed the activity to

be crimnally illegal. Appellants rely on the M ssissippi Suprene

Court’s decision in Wllard v. Paracelsus Health Care Corp., 681

So. 2d 539 (Mss. 1996) (“Wllard 1”), in support of their

position. In Wllard 1, tw hospital workers were term nated after

reporting to their superiors that the hospital adm nistrator was

recei ving checks personally nade out to her in alleged viol ati on of

hospital policy. 1d. at 540. After a jury trial, judgnent was
7



entered upon jury verdicts in favor of the fornmer hospital
enpl oyees. |d. The enpl oyees appeal ed, however, arguing that they
were entitled to a jury instruction on retaliatory discharge and,
if found by the jury, consideration of an award for punitive
damages. |1d. at 540-41. The M ssissippi Suprene Court rul ed the
trial court erred by not giving such an instruction and renmanded
the case to consi der whether the hospital commtted the i ndependent
tort of retaliatory discharge and, if so, to consider whether
punitive damages were recoverable. 1d. at 543.

Appel l ants specifically rely on the court’s statenent that

“[d]ischarge in retaliation for an enpl oyee’s good faith effort to

protect the enployer from wongdoing constitutes an independent
tort and may support punitive danages.” Id. (enphasis added).
Appel  ants argue this statenent can be interpreted as not requiring
a plaintiff to prove that the alleged illegal act reported is
actually illegal, only that he had a good faith belief of the sane.

Appel l ants’ argunent is unpersuasive. As an initial matter,
the issue in Wllard I was not whether the reported activity was
reasonably believed to be illegal. Rather, the activity at issue
in Wllard | involved a cut-and-dried case of forgery. The court
did not engage in any discussion of whether the conduct reported

was crimnally illegal.® Therefore, Appellants’ attenpt to equate

®1n fact, by its own terns, the only issue the M ssissippi
Suprene Court was addressi ng was whet her an enpl oyee’ s reporting of
illegal activity is an independent tort giving rise to punitive
damages — a question expressly left unanswered in McArn. Wllard
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an enpl oyee’s “good faith effort” in reporting illegal activity,

which is protected under the common | aw exception, with a good

faith belief that illegal activity is taking place is m spl aced.
Appel lants further rely on a subsequent M ssissippi Suprene

Court ruling, Paracelsus Health Care Corp. v. Wllard, 754 So. 2d

437 (M ss. 2000) (“Wllard 11”), in which the court agai n addressed
the scope of its previous decision in MArn. Appel I ant s
specifically cite the court’s statenent that “neither MArn or
Wllard |l . . . suggest that the plaintiff nmust first prove that a
crime was conmtted” for the proposition that a plaintiff nerely
needs to have a good faith belief that the reported conduct is
illegal to benefit fromthe public policy exception. 1d. at 443.

Agai n, Appellants’ argunent is unpersuasive. In Drake V.

Advance Construction Service, Inc., 117 F. 3d 203 (5th Gr. 1997),

this Court explored the boundaries of MArn's public policy
exception. The enployee in Drake was retained as a quality control
manager of a construction site. Id. at 203. After reporting to his
superiors certain deficiencies in the way the job was being
conpl eted, he was ordered not to include such deficiencies in his
formal reports to the Arny Corps of Engineers (the “Corps”). 1d.
at 204. The enpl oyee deci ded ot herwi se and i ncl uded the observed
deficiencies in the quality control reports he submtted to the

Corps. 1d. at 203-04. After being term nated shortly thereafter,

I, 681 So. 2d at 543; see also McArn, 626 So. 2d at 608.
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the enpl oyee filed suit agai nst his enployer, alleging that he was
wrongful Iy di scharged under the McArn public policy exception for
refusing to commt anillegal act. 1d. at 204. The district court
granted summary judgnent in favor of the enpl oyer, finding that the
“[dleliberate failure to note a deficiency in the placenent of
[rock], while perhaps unprofessional or immoral, is not an ill egal
act.” |d. On appeal, this Court discussed whether the submtting
of those particular false reports was violative of 18 U S. C. 8§
1001. Concluding that a genuine issue of material fact existed as
to whether such reporting would have constituted an illega
activity, this Court reversed and remanded the case to the district
court. I d. at 205-06.

| nportantly, the Drake Court did not conclude that the
enpl oyee was protected under MArn sinply because he reasonably
beli eved what he was asked to do by his superiors was crim nal
I nstead, remand was ordered to determne the legality of such
action, lending credence to Grand Casino’s position that the act
itself nmust be crimnal to inplicate the exception and rendering
the subjective intent or belief of the plaintiff irrelevant.
Clearly, as the parties concede in the instant case, the Plan did
not constitute any formof crimnally illegal activity; therefore,
MArn’s “narrow public policy exception” is not applicable in this
i nstance. To assist Appellants in broadeni ng the scope of what the
M ssi ssippi  Suprene Court and this Court have continually
recogni zed as a “narrow public policy exception,” see Drake, 117
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F.3d at 204; Boyd, 865 So. 2d at 1108, would serve to envel ope a
much wi der class of activities — a broadening that is at odds with
the intent of the M ssissippi Suprene Court when it first created
t he exception.*

In sum the district court did not err when it determ ned t hat
Appel l ants are precluded from recovering under the public policy
exception because they have failed to conme forth with evidence
establishing that the Plan itself constituted crimnal activity.

1. Wether there was sufficient evidence supporting Appellants’

“This Court has also considered whether the violation of a

federal regulation (OSHA) was tantanmount to crimnally illegal
activity under the state crimnal code, and thus subject to the
McArn exception. Howell v. Operations Mgnt. Int’l, Inc., No. 03-

60238, 2003 W. 22303057 (5th Cr. Oct. 8, 2003) (unpublished
opinion). Specifically, the Howell court rul ed:

Al t hough M ssi ssi ppi | awgeneral ly perm ts enpl oyers
totermnate their at-will enpl oyees for any reason, the
M ssi ssi ppi Suprene Court created a “narrow public policy
exception” tothat rulein McArnv. Allied Bruce-Term ni x
Co. Inc., 626 So. 2d 603, 607 (1993). The exception
creates atort actionin favor of an at-w ||l enpl oyee who
is discharged for “refus[ing] to participate in an
illegal act” or for “reporting illegal acts of his
enployer.” 1d. MArnitself involved a crimnal act, and
the M ssissippi Suprene Court’s statenent of the i ssue on
appeal was phrased in terns of “participat[ion] in
crimnal activity.” I|d. at 604, 606. Howell did not
assert before the district court that his OSHA
conpl ai nts, had they found been found neritorious, would
have amounted to reports of crimnal acts. Howel | has not
shown us, and we have not found, any M ssissippi cases
i ndi cating that the McArn exception applies to regul atory
violations of the sort involved in Howell's OSHA
conplaints. Qur own court’s prior cases involving the

McArn exception have involved crimnal illeqgality.
Id. at *3 (enphases added and footnotes omtted). Again, this
Court focused on the crimnal illegality of the act itself, w thout
regard to what the plaintiff reasonably believed to be illegal.
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race discrimnation clains.

In its Menorandum Opinion, the district court found that
Appel l ants’ summary judgnent evidence failed to establish a prinma
facie case of racial discrimnation. On appeal, Appellants
mai ntain they produced sufficient evidence of discrimnation,
including evidence that they were replaced by soneone of a
different race and that they were treated |ess favorably than a
simlarly situated person of a different race.

Under the burden-shifting framework established in MDonnel

Douglas Corp. v. Geen, 411 U S 792 (1973), the plaintiff may

establish a prinma faci e case of discrimnation using circunstanti al

evidence. Laxton v. Gp Inc., 333 F. 3d 572, 578 (5th G r. 2003).

To establish a prima facie case of discrinmination under 8§ 1981,
Appel  ants nust establish that they: (1) are nenbers of a protected
group; (2) were qualified for the position held; (3) were
di scharged from the position; and (4) were replaced by persons

outside of the protected group. Singh v. Shoney’'s, Inc., 64 F. 3d

217, 219 (5th Cr. 1995). The burden then shifts to the enpl oyer
to denonstrate a legitimate, non-discrimnatory reason for the
term nation. Laxton, 333 F.3d at 578. If the enployer is
successful in producing such a reason, the presunption of
di scrim nation dissipates, leaving the plaintiff with the ultinmate
burden of establishing, by a preponderance of the evidence, that

the enployer discrimnated against the enployee because of the
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enpl oyee’ s protected status. |d.

The district court concluded that summary j udgnent was proper
as to Appellants’ § 1981 clains because Appellants were unable to
satisfy the fourth elenent of the four-prong test, i.e., that they
were repl aced by a person outside the protected group.® This Court
has recognized that a plaintiff my mnmake this show ng by
denonstrating either that he was replaced by soneone outside the
protected class or that other simlarly situated enpl oyees outside

the protected class were treated nore favorably. Okoye v. Univ. of

Tex. Houston Health Sci. Cr., 245 F.3d 507, 512-13 (5th Gr.

2001) .

Appellants nmaintain they established the fourth prong by
presenting evidence that Richard Sims, a bl ack nmal e and t he forner
Vice President of Resorts, assuned their duties. In addition, as
evidence that they were treated differently than other simlarly
situated enployees, Appellants argue Grand Casino did not take
di sci plinary action agai nst Debra Byrd, a bl ack fenmal e manager, who
was found to have hidden G and Casino property from auditors.

Wth regard to Appellants’ first contention, the district

court found that shortly after Appellants were term nated, G and

®> The district court also found that, even assum ng Appel | ants
did cone forth with evidence establishing a prinma facie case of
discrimnation, they nevertheless failed to rebut Gand Casino’s
legitimate and non-discrimnatory reason for discharging them
Clearly, under MDonnell Douglas, we need not reach this second
issue if we conclude Appellants did not first establish a prim
facie case of discrimnation. See Byers v. Dallas Mrning News,
Inc., 209 F.3d 419, 427 (5th Cr. 2000).
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Casino engaged in a departnental restructuring. As a result of
this restructuring, Sims assuned the position of Vice President of
Security —a position neither More nor Weeler previously held.
Moreover, there is record evidence establishing that Appellants’
previ ous positions were formally assuned by white males after the
restructuring. Specifically, More' s position as “Director of
Transportation” was filled by Chris Tatum as the “Director of
Resort Qperations,” and Leroy Harrison assuned the position of

“Transportati on Manager,” the position fornerly held by Weeler.
Both Tatum and Harrison are white. Based on these facts, the
district court properly concluded that Appel |l ants were not repl aced
W th persons outside the protected cl ass.

As for Appellants’ second argunent regarding dissimlar
treatnent for simlarly situated enployees, the district court
determ ned that Byrd, a black G and Casi no nmanager, was ultimately
not term nated because she was truthful in her statenments during
the course of the investigation into her actions. Conversely, the
district court found it relevant that Wheeler was discharged for
maki ng repeated, untruthful statenments during the conpany’s
investigation into his unauthorized | oani ng out of equipnent.

To establish disparate treatnent, a plaintiff nust denonstrate

that a “simlarly situated” enployee under “nearly identical”

circunstances, was treated differently. Mayberry v. Vought

Aircraft Co., 55 F. 3d 1086, 1090 (5th Cr. 1995). Appellants argue

t hat \Weeler, More, and Byrd all had the sanme supervisor; Mbore
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and Byrd were both directors; and all three were accused of
renovi ng conpany assets at relatively the sanme tine. Appellants
of fer as further proof of their enpl oynent discrimnation claimthe
fact that the decision nmekers responsible for termnating
Appellants are all black (Karen Sock, Richard Sims, and Jimy
Buckhal ter).

In response, Grand Casino notes that Byrd was found to have
hi dden two boxes of shanpoo and hair coloring in her car, the val ue
of which is “dramatically less” than that of a several thousand
dollar tire changing nmachine.® Mreover, Gand Casino observes
that Byrd readily admtted her conduct during the investigation,
whereas Appellants were found to have been |ess than truthful
t hroughout the investigation into their activities. Gand Casino
al so argues that the record evidence reflects the fact that white
mal es ot her than Appellants, who had been found to have renoved
conpany assets w thout perm ssion, received disciplinary actions
short of term nation.

In sum Appellants have not cone forward wth sufficient
evidence establishing that their termnation was racially
notivated. Appellants have not established that they were repl aced

by non-white enployees nor have they denonstrated that their

® Grand Casino maintains the difference in the value and nature
of the property allegedly renoved by Appellants and Byrd
necessarily requires a finding that the circunstances in each case
are not “nearly identical” for purposes of this panel’s disparate
treatnent inquiry.
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di scharge was the result of being treated any differently than
ot her non-white simlarly situated enpl oyees.
CONCLUSI ON

Havi ng carefully reviewed the entire record of this case, and
having fully considered the parties’ respective briefing and
argunents, we conclude the district court properly granted summary
judgnent in favor of Grand Casi no because Appellants failed to cone
forward with evidence establishing: (1) the Plan adopted by G and
Casino constituted crimnally illegal activity; or (2) a prinm
facie case of racial discrimnation. Accordingly, the district
court’s granting of summary judgnent is AFFI RVED

AFFI RVED.
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