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Appel l ant Tinothy M chael Wal ker was convicted of one
count of conspiring to possess with intent to distribute over fifty
grans of crack cocai ne and one count of possessing wth intent to
distribute over fifty grans of crack cocaine. Due to his two prior
felony drug convictions, the Governnent sought and received an
enhanced sentence of a mandatory term of |ife inprisonnent. On
appeal, Wl ker raises three 1issues: the court’s exclusion,
pursuant to FED. R Evip. 807, of a videotaped police interview of
a W tness; the adm ssion in evidence of two prior drug convictions;

and the court’s failure strictly to follow 21 U S. C 8§ 851(b)



enhancenent procedure. O these, only the first issue is
probl emati c.
BACKGROUND

On Novenber 5, 2003, Police Oficer Margarita Venegas was
called to the West Wnd Hotel in Mdland, Texas, to respond to a
di sturbance in the parking lot. Wen she arrived, she saw Wl ker
wal ki ng away, toward the hotel. I gnoring her order to stop, he
started running toward Room 21. He opened the door, threw sone
items into the room and then was detained by Oficer Venegas.
O ficer Cal eb Edwards searched Wal ker and found sone cash and enpty
pl astic bags. Wil ker was arrested for evadi ng detention.

Meanwhi | e, in Room21, Venegas found t hree wonen. Deni se
Asbury, Walker’'s sister, was in the bathroom flushing the toil et
several tines. Police officers searched the room with Asbury’s
consent and found a snall anmount of what appeared to be crack
cocaine in the bathroom Asbury, the roomrenter, was arrested for
possessi on of cocai ne. The other two wonen were also arrested:
Cooki e Maxwell on an outstanding warrant for theft by check, and
Ranmona Gregory for giving a fal se nane.

At the jail, Asbury was observed dropping a plastic bag
of what appeared to be crack cocaine into a garbage can. Testing
| ater confirmed that the bag contai ned 108 grans of crack cocai ne.

About this time, Wal ker was observed with a plastic bag inside his



mouth. It was renoved, and the white residue it contained tested
positive for cocaine.

Wile at the jail, Gegory agreed to give a video
statenent in which she said that the itens thrown into the room by
Wl ker were a phone charger, a piece of paper, and a | arge plastic
bag that contained crack cocai ne. According to Gregory, Asbury
then took this bag and went into the bathroom G egory said that
Wal ker had been in possession of the sane bag earlier in the
evening in Room21, and that it was this bag that Asbury put in the
trash can at the jail

Maxwel | al so gave a video statenent at the jail. Maxwell
said that Wal ker threw a cell phone and a piece of paper into the
room She deni ed, however, that either Wal ker or Asbury had been
i n possession of any drugs. She said that the first tine she had
seen any drugs was when Asbury put themin the garbage can in the
jail.

Wal ker pled not guilty and went to trial. Asbury
testified agai nst Wal ker as part of a plea bargain. She admtted
that they had both been selling crack from Room 21 for tw weeks
and that WAl ker was her supplier. Asbury said that Wal ker threw a
bag of crack cocai ne i nto Room 21 when he opened the door. G egory
also testified at trial that she had been in the roomsnoki ng crack
cocai ne and that Wil ker had thrown a bag of crack cocaine into the

room when he opened the door.



Maxwel | could not be found at the tinme of the trial
Wal ker sought to enter into evidence her video statenent that she
had never seen any cocaine until Asbury threwit into the garbage
can at the jail. On the Governnent’s objection, the judge refused
to allowit into evidence.
The CGovernnment presented two prior drug convictions of
Wl ker for the purpose of showing his intent. The convictions al so
were used to enhance his sentence under 21 U S.C. §8 841(b)(1)(A).
Wal ker was convicted and sentenced to life in prison.
Anal ysi s
Wal ker first argues that the district judge should have
admtted the videotape of the interview wth Maxwell wunder the
resi dual hearsay exception of Rule 807 of the Federal Rules of
Evi dence. The exception provides:
A statenent not specifically covered by Rule 803 or 804
but having equivalent circunstantial guarantees of
trustworthiness, is not excluded by the hearsay rule, if
the court determnes that (A) the statenent is offered as
evidence of a material fact; (B) the statenent is nore
probative on the point for which it is offered than any
ot her evidence which the proponent can procure through
reasonabl e efforts; and (C) the general purposes of these
rules and the interests of justice will best be served by

adm ssion of the statenent into evidence.

FeEp. R Evip. 807.1

! Congr ess created Rul e 807 because the Advisory Conmittee believed it
“presunptuous to assune that all possible desirable exceptions to the hearsay
rul e have been catal ogued and to pass the hearsay rule to oncom ng generations
as a closed system” The subject matter of Rule 807 was initially enbodied in
two separate sections, Rule 803(24) and Rul e 804(b)(5). No change i n neani ng was
intended by the transfer. FeD. R EviD. 803 Advisory Conmttee’s Note.
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Thi s court reviews decisions to admt or excl ude evi dence

for abuse of discretion. United States v. Phillips, 219 F. 3d 404,

409 (5th G r. 2000). The residual hearsay exception “is to be
‘used only rarely, in truly exceptional cases.’” 1d. at 419 n. 23

(quoting United States v. Thevis, 665 F.2d 616, 629 (5th Cr.

1982)). We “will not disturb the district court's application of
the exception absent a definite and firmconviction that the court
made a clear error of judgnent in the conclusion it reached based
upon a weighing of the relevant factors.” Phillips, 219 F.3d at
419 n. 23 (internal citations and quotations omtted).?

Wal ker points to the Ninth Crcuit’s decision in United

States v. Sanchez-Linma, 161 F. 3d 545 (9th Gr. 1998), to argue that

the residual hearsay exception should apply in the instant case.

In Sanchez-Lima, the Ninth Crcuit reversed the lower court’s

refusal to admt testinonial videotapes of interviews. Sanchez-
Lima, charged with the assault of two border patrol agents, offered
sever al videotapes from a defense investigator containing
interviews with other nenbers of his group who were attenpting to
cross the border illegally. The interviews tended to showthat the

border patrol agents did not identify thensel ves and that Sanchez-

2 Even if we were to find an abuse of discretioninthe court’s refusal
toadmt Maxwel |’ s interview, the conviction couldbereversedonly if that error
af fected Wl ker’s substantial rights. The jury | earned, however, that all three
wonmen in Room21 initially denied to the police that Wal ker had thrown a bag of
narcotics in the door. W assunme, neverthel ess, that Wal ker coul d establish the
requisite level of harm



Li ma appeared to be acting in self-defense. The intervi ewees were
deported before the trial and were unavail able to testify.
Reversing the district court, the NNnth Grcuit held that

all three elenents of the Rule 807 exception had been satisfied.
The court noted further that the testinony was trustworthy because
t he intervi ewees:

(1) were under oath and subject to the penalty of

perjury; (2) nmade the statenments voluntarily; (3) based

the statenments on facts wthin their own persona

know edge; (4) did not contradict any of their previous

statenents to gover nnent agent s and def ense

i nvestigators; and (5) had their testinony preserved on

vi deot ape which would all owthe jurors an opportunity to

view t heir deneanor.
ld. at 547. The case was remanded for retrial wth consideration
of the videotape evidence.

Thi s court has distingui shed Sanchez-Li na and uphel d t he

exclusion of interviewtranscripts, see United States v. Perez, 217

F.3d 323 (5th Cr. 2000), based on the deference owed to the trial
court and testinony at trial by an INS Agent who estimated that
ni nety percent of undocunented immgrants |ie when questioned by
t he | NS. Id. at 330. Further, the Perez interviewees were not

under oath, whereas the interviews in Sanchez-Li ma “were nmade under

oath and the aliens were subject to the penalties of perjury, the
testinony was preserved on videotape, and the wtnesses were
subject to cross-examnation.” |d. at 330 n.30.

Wl ker contends that Maxwell’'s interview nore closely

resenbl es those of Sanchez-Linma than Perez. Al t hough not under




oath, Maxwell was making a formal statenent to police, and “faced
serious consequences for any false statenent to the officers.”
And, unlike the ot her wonen, who recanted at the police station and
admtted to the presence of drugs in the room Mxwell steadfastly
denied in her video statenent that she saw any drugs in Room 21.
Wal ker also notes that although the wunavailability of cross
examnation is a key reason to exclude hearsay, WMxwell’s
vi deot aped interview was actually conducted by police, giving it
greater indicia of trustworthiness than the interviews in Sanchez-
Lima, which were conducted by a defense investigator. Finally,
Wal ker argues that as Maxwell’s interview was vi deot aped, the jury
could make their own assessnents of Maxwel|l’s trustworthiness.
This is a cl oser case than Perez, but we nonet hel ess find
Wl ker’ s argunents wunavailing. The | odestar of the residual
hearsay exception analysis is whether there exist “equivalent
circunstantial guarantees of trustworthiness.” Feb. R EwvipD. 807;
McCorM K ON Evi DENCE 345 (John W Strong ed., 1999). The fact is, as
the Governnent notes in its brief, “Maxwell was in a roomwth a
| ot of cocaine.” Cocaine had been found in the bathroomand one of
the ot her wonen was hidi ng cocaine on her person. This situation

differs dramatically from Sanchez-Lina because the videotape

interviewees in that case were already subject to deportation and
had no incentive to |lie about whether or not it appeared that the

border patrol agents were attacking Sanchez-Lim. Sanchez-Lina,

161 F. 3d at 547. Maxwel I, on the other hand, was not under oath,
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was being interviewed by police at a police station, and was faci ng
the threat of crimnal charges. She had every incentive to lie.
Her di sappear ance before trial confirmns her | ack of
t rust wort hi ness.

Wal ker al so asserts that the district court’s failure to
admt the videot ape evi dence vi ol at ed t he conpul sory process cl ause
of the Sixth Amendnent, an error that nust be reviewed de novo.
Perez, 217 F.3d at 326. He clains that he was prevented from
presenting a defense because he was unable to introduce into
evi dence the videotaped interview An accused does not, however,
have “an unfettered right to offer testinony that is inconpetent,

privileged or otherw se inadm ssible under standard rules of

evi dence.” Taylor v. 1llinois, 484 U S. 400, 410-11 (1988).
Wal ker al so argues that because the Governnent found the Maxwel |
vi deot ape adequat e when seeking an indictnment of Asbury before a
grand jury, it is disingenuous to object to its use in Walker’s
defense. Gand jury proceedi ngs, as Wal ker’ s counsel know, are not
bound by the sane rul es of evidence as judicial proceedings. FED
R EwviD. 1101(d)(2).

The next issue concerns the district court’s adm ssion
into evidence of two 1987 convictions of Wal ker for delivery of
cocai ne by actual transfer. Wal ker’s trial counsel objected,
arguing that the convictions would be nore prejudicial than
probative and that they were too renote to be probative for the
i ssues presented by the Governnent.
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Adm ssibility of the prior convictions under FED. RUE
Evip. 404(b) is governed inthis Court by the famliar Beechumtest,

United States v. Beechum 582 F.2d 898 (5th G r. 1978) (en banc),

and i s subject to review for abuse of discretion. Here, we find no
abuse. VWal ker put his intent at issue by pleading not guilty.
Because Wl ker was not charged with sinple possession, but rather
wth intent to distribute and conspiracy to distribute, his state
of mnd with regard to the cocaine was a critical elenent of both
crimes. Further, while the convictions were old, this court has

sancti oned consi deration of “ol d’” evidence on ot her occasi ons, see,

e.q., United States v. Hernandez- Guevara, 162 F. 3d 863, 872-73 (5th

Cir. 1998) (eighteen years); United States v. Chavez, 119 F. 3d 342,

346-47 (5th Gr. 1997) (fifteen years), and has noted that “the age
of the prior conviction does not bar its use under Rule 404.”

United States v. Broussard, 80 F.3d 1025, 1040 (5th Gr. 1996) (ten

years). Finally, the court adequately cautioned the jury as to the
[imted use of the convictions.

Wal ker’ s last conplaint is that the judge failed to all ow
himto affirmor deny his enhancenent convictions in open court, a

procedural device provided in 21 US.C. 8§ 851(b)® in connection

8 21 U.S.C. § 851(b) provides, in pertinent part:

Affirmation or denial of previous conviction. |f the United States
attorney files an information under this section, the court shal

after conviction but before pronouncenent of sentence inquire of the
person with respect to whom the information was filed whether he
affirms or denies that he has been previously convicted as all eged
in the information, and shall inform himthat any challenge to a
prior conviction which is not nmade before sentence is inposed nmay
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w th enhanced |ife sentences. 21 U S.C. § 841(b)(1)(A). As he did
not bring this deficiency to the court’s attention, his claimis

reviewed for plainerror. United States v. Thomas, 348 F. 3d 78, 86

(5th Gr. 2003). Plain error review is satisfied if there is

(1) an error, (2) that is clear, and (3) affects defendant’s

substantial rights. United States v. Qano, 507 U S. 725, 732
(1993). If all three of these factors are satisfied, this court
should address the error only if it “seriously affects the
fairness, integrity, or public reputation of judicial proceedings.”

ld. at 736 (quoting United States v. Atkinson, 297 U S. 157, 160

(1936)).

Perhaps there was plain error here, but it did not harm
Wal ker’ s substantial rights. This court has refused to remand in
the face of preserved error where, as here, there is sone fulfill-

ment of 8§ 851(b) requirenments. See United States v. Majors, 328

F.3d 791, 796 (5th Cr. 2003). In Majors, the Court excused strict
conpliance where the defendant failed to explain how he would
chal l enge the offenses that led to the enhancenent. Walker’s only
substantive chall enge to the prior convictions has been rejected by

this court. United States v. Barr, 130 F.3d 711, 712 (5th GCr.

1997) (offenses treated separately when they occurred between

not thereafter be raised to attack the sentence.
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identical parties on sequential days). There was no reversible
error.*
CONCLUSI ON
For these reasons, the judgnent of conviction and

sent ence are AFFI RVED

4 Wal ker’ s assertion that his nmandatory |ife sentences are unconsti -
tutional based on Apprendi v. New Jersey, 530 U. S. 466 (2000), is forecl osed by
circuit precedent. United States v. Mreno, 289 F.3d 371, 372-373 (5th Gr.
2002) .
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