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Theresa Lucretia Strain was convicted by a jury of one count
of harboring or <concealing a fugitive, her husband Robert
Navarrette Chavez, in violation of 18 U S. C. § 1071. The
convi ction woul d have been an easy affirmance if the case had been
tried in New Mexico. But it was not. W reverse because the
evidence is insufficient to prove that the crine of harboring or
concealing a fugitive occurred in the Western District of Texas,
where the case was tried. See U S. Const. art. 111, § 2, anend. VI.

I
The events leading up to Theresa Strain’s conviction began on

June 18, 2003, when a federal warrant was issued for Robert



Chavez’s arrest on various narcotics and firearns charges. On June
24, Deputy U S. Marshals Steve Cark and Phillip Maxwell went to
Strain’s Mdland, Texas, residence in an attenpt to | ocate Chavez.
Cark inforned Strain and two of her roommtes of Chavez's
outstanding arrest warrant. Maxwell further explained to Strain
that if she in any way assisted Chavez, she could be exposing
herself to crimnal penalties. Strain responded that she had not
spoken to Chavez for two nonths, but then admtted that he had
call ed her at work on a few occasions, but not wwthin the [ast two
weeks (which would place these calls before June 18, when Chavez
was i ndicted).

Approxi mately two days after the marshals’ visit, one of
Strain’s roommates, Elizabeth Rodriguez, called the marshals’
office and told themthat Strain had asked her to watch Strain’s
children so she could travel “to the next town”. Rodr i guez
testified at trial that she believed that Strain was referring to
Big Spring, Texas, which is | ocated approximately forty mles from
M dl and. Rodriguez further testified that Strain never told her
why she nade the trip.

Then, according to Strain, on the night of June 27, Chavez
called her at the Pizza Hut in Mdland where she worked, told her
that he wanted to turn hinself in to the authorities, and
instructed her to nmeet himin Carl sbad, New Mexi co. She then drove
to Carlsbad wth her three children. Upon neeting Strain in
Carl sbad on June 28, Chavez told her to rent a notel room Strain
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did so, and Chavez later net her there. That night and the
follow ng day, Strain testified, they discussed Chavez's plan to
turn hinself in. When Strain awoke on the norning of June 30,
however, Chavez had already exited through the w ndow. Strain
testified that, because he left his personal effects in the room
she thought he would be returning, and thus set out wth her
children to get sonething to eat.

While driving, Strain was stopped by officers with the Pecos
Valley Drug Task Force, who observed that none of her three
children were wearing seatbelts. The officers becane suspicious
when t hey saw t hat she was weari ng not hi ng but a nightgown. Strain
expl ai ned that she was on vacation and staying in a |ocal notel.
When asked where her husband was, she replied that he was wanted
for drug violations and that she had not seen himin two nonths.
Because they did not believe Strain’s story, the officers asked to
search her notel room and she consent ed.

Upon discovering nen’'s clothing in the notel room the
of ficers advised Strain of her rights. At that point, she admtted
t hat Chavez had been in the roomthat norning and that a Cadill ac
par ked out si de bel onged to him The officers then noticed that the
bat hroom wi ndow was open, and a footprint on the wall indicated
t hat soneone had clinbed out of it. Less than one hour later, a
patrol unit found Chavez in an enpty | ot nearby.

Strain was indicted on one count of harboring or concealing a
fugitive in violation of 18 U S. C. § 1071. Strain’s indictnent
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charged that the offense occurred in the Western District of Texas
and the District of New Mexico. She was tried and convicted in the
Western District of Texas’s Mdland Division. Strain challenged
venue at trial via two notions for acquittal under FED. R CRM P.
29(a), one at the close of the Governnent’s case and one at the
cl ose of all evidence. The district court denied both notions.
The court, however, gave the jury special instructions regarding
proof of venue by a preponderance of the evidence. The jury
returned a special verdict finding that “the offense charged ..
was begun in the Western District of Texas”. As such, venue was
deened proper and Strain was convicted. She now appeals the
convi ction.
|1

The right of the accused to be tried in the state and district
where the alleged offense was commtted — that is, the venue
requirenent — finds its source in both the United States
Constitution! and federal statutory law.? In the case before us,

there is sone dispute between the parties as to what standard we

L' Article Ill, 8 2 provides that the “trial of all Crines ...
shall be held in the State where said Crines shall have been
commtted”. The Sixth Anmendment further entitles the accused to

trial “by an inpartial jury of the State and district wherein the
crime shall have been committed”.

2See, e.q9., 18 U S.C 8§ 3237(a) (providing that, where the
Governnent alleges a continuing offense commtted in nultiple
districts, it nmust show that the trial is taking place “in any
district in which [the] offense was begun, continued, or
conpleted”); see also FED. R CrRM P. 18.

4



are to apply in review ng questions of venue. As the Governnent
poi nts out, we previously have said that “[w] e reviewal | questions
concerni ng venue under the abuse of discretion standard”. United

States v. Brown, 250 F.3d 907, 912 (5th G r. 2001). Strain,

however, asserts that venue is a legal issue and is thus reviewed

de novo.

The source of the parties’ disagreenment is an inprecise
fram ng of the question for review Strain, however, does allege
a specific, reversible error. She contends that, given the | ack of
evi dence to support venue, the district court erred in denying her
nmotions for acquittal. Thus, the relevant question for this court
is whether the Governnent presented the jury wth sufficient
evidence to support a finding that Strain’s offense “was begun
continued or conpleted in the Western District of Texas”, such that
FED. R CRM P. 29(a) would not mandate acquittal for failure to
prove venue. As such, we will reviewto determ ne whether, "after
viewwng the wevidence in the |light nost favorable to the
prosecution, any rational finder of fact could have found” that
venue was proven by a preponderance of the evidence.® Jackson v.
Virginia, 443 U S. 307, 319 (1979).

A

3 Al'though venue is an elenent of any crimnal offense, the
prosecution’s burden of proof in establishing venue differs from
the burden of proving other elenents. The prosecution need only
show t he propriety of venue by a preponderance of the evidence, not
beyond a reasonabl e doubt. United States v. Wnship, 724 F. 2d 1116,
1124 (5th Cr. 1984).




We first consider whether Strain has waived her objection to
venue by failing to raise it before trial. Cenerally, “[a]
defendant indicted by an instrunent which Ilacks sufficient
allegations to establish venue waives any future challenges by

failing to object beforetrial”. United States v. Carreon-Pal aci o,

267 F.3d 381, 392-93 (5th Gr. 2001). However, “where adequate
allegations are made but the inpropriety of venue only becones
apparent at the close of the governnent’s case, a defendant may
address the error by objecting at that tinme, and thus preserving
the issue for appellate review . 1d.

Strain’s objection to venue essentially runs as foll ows:
Strain’s indictnment contained an all egation that venue was proper.
Further, Strain was aware that the Governnent intended to present
evi dence of events — nost notably, her tel ephone conversations
wth Chavez —- that m ght have forned the basis for venue in the
Western District of Texas, dependi ng upon how they were presented
tothe jury at trial. Strain’s claimis that the evidence finally
presented to the jury was not sufficient to support a finding that
venue was proper.

We agree that Strain’s objection as to the sufficiency of the
evidence could not have been raised adequately before the
prosecution presented the entirety of its case. Strain did not
know exact|ly what evidence the Governnent m ght present at trial.
| ndeed, it appears that the Governnent itself was sonewhat confused
as to what evidence it would present in support of venue, given the
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incorrect assertion in its brief to this court that Big Spring,
Texas, to which Strain supposedly traveled on or about June 26,
lies in the Wstern District of Texas.* Strain did expect,
however, that the Governnment would call Elizabeth Rodriguez to
testify regarding Strain's tel ephone conversations with Chavez
During its exam nation of Rodriguez, however, the Governnent fail ed
to elicit any testinony regardi ng those conversations. Thus, it
appears that the i npropriety of venue woul d have becone apparent to
Strain only after the prosecution had presented its evidence.
Strain’"s objection was therefore preserved by her notions for
acquittal wunder FeED. R CRM P. 29(a) at the close of the
prosecution’s case and at the close of evidence. See id.
B

We turn now to the substance of Strain’s appeal. Where, as
here, a crimnal statute |acks an express venue provision, the
Gover nnent nust show by preponderance of the evidence that the

trial is occurring in a district “where the offense [was] done”.

See United States v. Anderson, 328 U. S. 699, 705 (1946); see also

FEp. R CrRM P. 18. Where the Governnent alleges a single
continuing offense commtted in nmultiple districts, it nust show

that the trial is taking place “in any district in which [the]

4 In fact, as the Governnent noted at oral argunent, Big
Spring lies in the Northern D strict of Texas. As such, we
disregard the Governnent’s contention that Rodriguez’ s testinony
regarding Strain’s alleged trip to Big Spring mght formthe basis
for the jury’'s finding of venue in the Western District.
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of fense was begun, continued, or conpleted”. 18 U S. C. 8§ 3237(a).
Under either standard, the venue inquiry hinges to a |l arge extent
on how we define the offense.

The offense of which Strain was convicted is defined by 18
U S C § 1071 as “harbor[ing] or conceal [ing] any person for whose
arrest a warrant or process has been i ssued under the provisions of
any law of the United States, so as to prevent his discovery or
arrest, after notice or know edge that a warrant or process has

been issued ... Strai n does not dispute that a warrant had been
i ssued for Chavez’s arrest or that she had actual know edge of that
warrant. The i ssuance of the warrant and Strain’s know edge of it,
however, are “circunstance el enents” of the offense of harboring,

insofar as they do not involve any proscribed conduct by the

accused. See United States v. Bowens, 224 F.3d 302, 311 (4th Cr

2000) (citing United States v. Rodriguez-Mreno, 526 U S. 275, 280

n.4 (1999); United States v. Cabrales, 524 U S. 1, 7-8 (1998)).°

> The Governnent’s argunent on this point is different from
that which it advanced in Bowens. |Instead of asserting that venue
is proper in the district where a fugitive's warrant was issued,
the Governnment here contends that “awareness of [a] federa
warrant” is a “conduct elenent” of 18 U S.C § 1071, such that
venue Wil liein the district where the accused becane aware that
said warrant was issued. Though distinct, both argunents are
meritless for the sane reason: they seek to |lay venue sonmewhere
other than the place “where the crimnal act is done”. See
Anderson, 328 U.S. at 705. The only acts prohibited by 8 1071 are
har bori ng and concealing. Becomng aware that a federal warrant
has been i ssued does not necessarily invol ve conduct of any kind by
the accused. It certainly does not involve “conduct constituting
t he of fense” proscribed by § 1071. See Rodriguez-Mreno, 526 U S
at 279. As such, it is a “circunstance elenent” of the offense,
and therefore not a basis upon which venue nmay be established.
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As such, neither may serve as a basis for establishing venue in the
Western District of Texas. See id. Thus, the narrow question at
i ssue here is whether a jury reasonably coul d have concl uded t hat
Strain’s conduct concerning Chavez, while she was in the Wstern
District of Texas, constituted the beginning, continuation, or
conpletion of the act of “harbor[ing] or conceal[ing] ... so as to
prevent his discovery or arrest”. 18 U S. C. § 1071

This court has been clear inits holding that 18 U S.C. § 1071
“requires sone affirmative action to support a conviction. Failure
to disclose a fugitive's location and giving financial assistance
do not constitute harboring, but any physical act of providing
assistance ... to aid the prisoner in avoiding detection and
apprehension will nmake out a violation of section 1071". United

States v. Green, 180 F.3d 216, 220 (5th Gr. 1999) (quoting United

States v. Stacey, 896 F.2d 75, 77 (5th Gr. 1990)).

On appeal, the Governnent advances two basic argunents as to
how a jury reasonably mght conclude that Strain conmmtted a
“physical act of ... assistance” while in the Western District of
Texas. First, the Governnent contends that it is nore |likely than

not that, during her June 27 tel ephone conversation with Chavez,?®

6 The Governnment presents its argunment on this point in |ess
precise terns, asserting that it can be inferred that Strain warned
Chavez of the marshals’ investigation at sone point during one of
their “several” tel ephone conversations. W focus our inquiry on
the June 27 conversation because it is the only conversation
reflected in the record that occurred after the marshals’ visit on
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Strain warned himto stay away fromMdland. In the alternative,
the Governnent contends that Strain’s tel ephone conversations and
subsequent journey across the Wstern District of Texas toward
Carl sbad constituted the begi nning of a continuing act of harboring
that was conpleted in New Mexi co. W w |l address both contentions
in turn.

(1)

The Governnent first contends that a jury reasonably could
infer from the evidence presented that, during the June 27
t el ephone conversation, Strain “warned Chavez about the outstandi ng
warrant and the fact that officials had cone to her residence
| ooking for hinf. The Governnent argues that such a warning is an
act of concealing in violation of 8 1071, and thus, establishes
venue in the Western District of Texas. Strain, however, denies
havi ng provided Chavez with such a warning and insists that the
purpose of her final telephone conversation was to plan Chavez’s

surrender to authorities.”’

June 24.

" The Governnent cites our decision in United States v.
O Banion to argue that the jury was entitled to reject Strain’s
characterization of the June 27 conversation as a matter of w tness
credibility. 943 F.2d 1422, 1427 (5th Gr. 1991). Wile this is
certainly true, the jury’'s right to reject a wtness’s account of
events does not entitle it to substitute another account for which
there is no evidentiary support. See, e.qg., United States v. Davis,
666 F.2d 195, 199 (5th G r. 1980) (noting that a jury’'s inferences
regardi ng venue nust be supported by “evidence in the record as a
whol e”). The rel evant question, then, is whether there i s support
in the record for the alternative account of the June 27
conversation proposed by the governnent.
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W wi Il assune, arguendo, that the alleged tel ephonic warning
is a “physical act” of concealing within the neani ng of our hol di ng
in Geen. The relevant question thus becones whether, under a
pr eponder ance of evi dence standard, the evidence actual |y presented
would permit a jury reasonably to infer that such a warning
occurr ed.

The Governnent cites our opinion in Waver v. United States

for the proposition that a jury's inferences based on
circunstantial evidence may formthe basis for a finding that venue
has been established.® See 298 F.2d 496, 497-98 (5th Cr. 1962).
Qobviously, this is <correct; circunstantial evidence nmay be
adm ssible to prove venue, just as it may be adm ssible for any
ot her purpose. Qur holding in Weaver, however, does not alter the
general rule that a jury s inferences nust be supported by sone

evidence in the record as a whol e. See, e.d., United States V.

Davis, 666 F.2d 195, 199 (5th G r. 1980).
In the case before us, there is no evidentiary hook to which
the jury mght attach the inference suggested by the Governnent.

The only hook avail able is the tel ephone conversati on occurring on

8 I n Weaver, we held that a jury reasonably could infer venue
in the Southern District of Al abama from testinony that the
def endant was observed conmtting the violation on certain streets,
the nanes of which were, if not peculiar to Mobile, Al abang,
certainly uncommon and wel | -known to its inhabitants. In affirmng
Weaver’s conviction, we noted that the inferential step involved
was sufficiently mnor as to permt taking of judicial notice as to
the city in which the naned streets were |located. 298 F.2d at 498-
99.
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June 27, the night before Strain left for Carlsbad. The only
evidence in the record concerning the content of that conversation
cones from the testinony of Strain herself. To be sure, the
entirety of the Governnent’s argunent relating to “concealing by
war ni ng” rests on this testinony:
Q Al right. Now, after you had this
conversation with Deputy Maxwell, did
Robert Chavez try to get in touch wth

you agai n?

A They said that he had called during the

day, but | wasn't there. And then a
coupl e of nights before he had call ed and
said he — he was very depressed. He had
a lot of things on his mnd, |ike about

he didn’t want to live no nore. But he
wanted to talk through to see where he
wanted to turn hinself in. W were
havi ng a real personal discussion.

* k%
Q Did you tell M. Chavez —- did you give

M. Chavez M. Maxwell’s nunber and tel
himto turn hinself into M. NMxwell?

A | told hi meverything that had been going
on for the last two nonths. | told him
everybody who cane up to ne, who
approached nme with this. And he also

told ne that he wasn't wanted; that
everybody — they were just trying to get
to this other guy that he knows; that

they’'re just saying that so | would
probably say sonething that | wasn't
supposed to, and that — he said that he

didn’t want to go through Maxwel | because
| — what | had told him Maxwell said

He told ne, “Ch, okay. |’mgoing to walk
up to Maxwell, and he’'s just going to
drop ne like that.” And | was |ike, “I
know this other guy.” That is when |
brought in the other — Roberts.
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On cross-exam nation, the Governnent had a clear opportunity to
elicit nmore information concerning the content of the tel ephone
conversation, but elected to ask only one question, which had no

rel evance to the “warning” theory it advances on appeal:

Q But you admt you were called in Mdl and;
you agreed to neet Robert, who you knew
was a fugitive in Carlsbad; is that
correct?

A Uh- huh

Al t hough there is anple evidence to show that, during this
t el ephone conversation, Strain nmade plans to neet and har bor Chavez
in New Mexico, there is nothing in the testinony to suggest that
Strain warned Chavez to stay away from M dland in general or her
residence in particular. I ndeed, an opposite inference is
suggest ed when the conversation is considered in the context of the
record as a whole: she gave no such “warni ng” because a “warni ng”
woul d have been superfluous. Chavez apparently had fled M dl and
i medi ately after his indictnent was issued,® and thus, was aware
that authorities were searching for himthere. Further, the record
| ends no doubt that, at the tine of the conversation, Strain was
aware of Chavez’'s presence in New Mxico and his strategy of
avoi ding Mdland. Moreover, even if we assune that a “warning” to

stay away fromMdland inplicitly was tucked into this conversation

°In his affidavit in support of Strain's indictnment, Deputy
Marshall Maxwell stated that, after his indictnent on June 18,
2003, Chavez “immedi ately absconded and fled the jurisdiction of
the Western District of Texas to avoid prosecution”
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sonewhere, an observation of the obvious would not have provided
Chavez any neasure of “aid ... in avoiding detection or
apprehension”. See Geen, 180 F.3d at 220. All of the evidence —
that is, all of the evidence — that speaks to this subject matter
unequi vocal ly suggests that at the time of this telephone
conversation, Chavez knew of the risk of apprehension and was
intentionally avoiding Mdland in general and thus, by necessity,
Strain’s residence in particular.

In sum the Governnent, which had the burden of proof, has
failed to proffer evidence fromwhich a jury could infer that it
was nore likely than not that the alleged warning occurred; the
conversation upon which the governnent relies only shows that
Strain had a general desire to assist Chavez, and nmade plans to do
SO0 in New Mexi co.

(2)

Finally, the Governnent contends that, even if Strain's
t el ephone conversations were not, in thenselves, violations of §
1071, they were part of a continuing offense, begun in the Wstern
District of Texas, such that venue woul d be proper under 18 U S. C
§ 3237(a). On its face, this argunment has sonme appeal. G ven the
particular facts of this case, however, we cannot agree.

A continuing offense is “a continuous, unlawful act or series
of acts set on foot by a single inpulse and operated by an

unintermttent force”. United States v. Asibor, 109 F.3d 1023,

1031 (5th Cr. 1997) (quoting United States v. Mdstate
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Horticultural Co., 306 U S 161, 166 (1939)). Qobvi ously, under

certain circunstances, an act of harboring or concealing in
violation of 8 1071 may fall under this definition. That is to
say, once the offense of harboring has actually comenced, it may
be continued or conpleted in other districts or states, where venue
may be proper. Nonetheless, 8 3237(a) does not exenpt continuing
of fenses from the general principle that preparatory acts al one

cannot support venue. See United States v. Beech-Nut Nutrition

Corp., 871 F.2d 1181, 1189-90 (2d Gr. 1989). Strain’s tel ephone
conversations with Chavez and subsequent journey through the
Western District of Texas toward Carl sbad, although indi spensabl e
to the ultimate act of harboring in New Mexico, were preparatory
acts for the comm ssion of the actual crinme — much |i ke purchasi ng
a gun and traveling to a bank to conmt a robbery — and thus
insufficient to support a finding of venue.
11

In sum we hold that the jury's finding of venue is not
supported by evidence. As noted supra, a necessary corollary of
this holding is that the district court’s denial of Strain’s notion
for acquittal under FED. R CRM P. 29(a) was in error. For the
reasons above, we reverse the ruling, vacate the judgnent and
remand to the district court for entry of a judgnent of acquittal.

REVERSED, VACATED and
REMANDED W TH | NSTRUCTI ONS.
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