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THE NATI ONAL HI SPANI C Cl RCUS, | NC.,
A New York not-for-profit Corporation,

Plaintiff - Counter Defendant - Appellee
vVer sus
REX TRUCKI NG | NC, ETC, ET AL
Def endant s
MASON & DI XON LI NES, | NC.

Def endant - Counter d ai mant - Appell ant

Appeal fromthe United States District Court
for the Southern District of Texas

Bef ore W ENER, DeMOSS, AND PRADO, Circuit Judges.
WENER, Circuit Judge:

Def endant - Counter C ai mant - Appel |l ant Mason & Di xon Li nes,
Inc. (“Mason”) challenges a jury verdict and danages awarded in
favor of Pl aintiff-Counter Defendant-Appellee the Nati onal H spanic
Circus (the “Circus”). W affirm

This dispute arises out of a mssing set of circus bl eachers,
| ost sonmewhere between Texas and Chicago while in the care of
Mason. The Circus regul arly enpl oyed Mason’ s trucks and drivers to

transport its equipnment from one show to the next. On this



occasi on, however, one of seven trailers —the one carrying half
of the Crcus's bleachers —never nmade it to the Chicago show.
Consequently, the Crcus was forced to rent replacenent bl eachers
whi ch provided approximately 600-700 fewer seats than its own
bl eachers. Several weeks later, the G rcus ordered repl acenent
bl eachers, which had to be custommde in Italy to fit its tent.
The cost of the replacenment bl eachers was $87,500.00, which the
Circus was forced to pay in advance. The shipping cost was
$36, 104. 00. (Approximately three nonths after its di sappearance,
the Circus’s trailer containing its original bleachers was
di scovered in Arkansas.)

The G rcus brought suit under the Carnmack Anmendnent to the
Interstate Commerce Act, 49 U S.C. 8§ 14706 et seq., against Mason
and Rex Trucking! for damages it suffered as a result of the |ost
trailer. Mason asserted a counterclaim for the balance of the
Circus’s freight charges for the trailers Mason did deliver tinely
t o Chi cago.

At the conpletion of the trial, the jury awarded the Crcus
damages of $9, 000 for rental of replacenent bl eachers, $123, 000 for
t he purchase and shipping of the new bl eachers, and $16,500 for
| ost ticket sales. It awarded Mason $15,600 on its counter-claim

for paynent for tinely delivery of the six other trailers. Mson

! Mason acquired Rex approximtely two weeks prior to the
events at issue and agreed to answer for any damages the G rcus
coul d establish against Rex. Rex was therefore dism ssed from
this suit.



then renewed an earlier notion for judgnent as a matter of |aw and
moved alternatively for a newtrial. The district court struck the
award for |ost ticket sales as too specul ative and of fset the rest
of the Grcus’s award by the anount of Mason’s award, thus granting
total damages to the Circus of $116, 400, including pre- and post-
judgnent interest, but upheld all other aspects of the jury’s
verdict and its own rulings. Mason appeals the district court’s
denial of its notions for judgnent as a natter of |law and for a new
trial, as well as one of the district court’s evidentiary rulings
and its cal cul ati on of danmages.
1. Ceneral v. Special Damages

We review de novo a district court’s denial of a Federal Rule
of Civil Procedure 50 notion for judgnent as a matter of |aw. ?2
Under this standard, judgnment as a matter of law “is appropriate
only where there is no legally sufficient basis for a reasonable
jury to find for [a] party.”® Although our review is de novo, we
accord great deference to a jury verdict, evaluating the evidence
inthe light nost favorable to the non-novant and reversing only if
“the evidence at trial points so strongly and overwhel mngly in the

movant’s favor that reasonable jurors could not reach a contrary

2 Arquello v. Conoco, Inc., 330 F.3d 355, 357 (5th Gir.
2003) .

3 1d.



concl usion.”*

The Carmack Anmendnent all ows a shi pper to recover damages from
a carrier for “actual loss or injury to the property” resulting
from the transportation of cargo in interstate comerce.® A
carrier’s liability wunder the Carmack Anendnent includes al
reasonably foreseeable danmages resulting from the breach of its
contract of carriage, “including those resulting from nondelivery
of the shipped goods as provided by the bill of |ading.”5®

Bot h general and special danmages may be recovered under the
Car mack Amendnent.’ General damages are those that are foreseeabl e
at the tinme of contracting.® Special damages are those that result
from a party’s breach of contract but are not reasonably
foreseeable. Special damages generally are not recoverable in a
breach of contract action absent actual notice to the defendant of
speci al circunstances fromwhich such danmages m ght arise.®

Mason argues that the district court erred by submtting the

4 Omitech Int’l, Inc. v. dorox Co., 11 F.3d 1316, 1323
(5th Cir. 1994).

549 U.S.C. § 14706(a)(1).

6 Air Prods. & Chens., Inc. v. Ill. Cent. Gulf RR Co., 721
F.2d 483, 485 (5th Gr. 1983).

” Paper Magic Goup, Inc. v. J.B. Hunt Transp., Inc., 318
F.3d 458, 461-62 (3d Cr. 2003).

8 Hector Martinez & Co. v. S. Pac. Transp. Co., 606 F.2d
106, 109 (5th Gr. 1979).

° Tex. A&M Research Found. v. Magna Transp., Inc., 338 F.3d
394, 404 (5th Cir. 2003).




foreseeability of the Circus’s damages to the jury rather than
deciding as a matter of law that the G rcus’s danages were speci al
rather than general. But, “[t]he question whether or not the
defendant did in fact foresee, or had reason to foresee, the injury
that the plaintiff has suffered is a question of fact for the
jury. "

The jury heard evidence that Mason (actually Rex) had
previously shipped the Crcus’s equipnent, that Mason enpl oyees
filled out the bills of lading wthout listing the trailer’s
contents, and that Mason knewthat it was shipping a “w de variety”
of the Grcus’s equipnent. This evidence was sufficient to support
the jury’ s finding that Mason shoul d have foreseen the injury to
the Circus.

2. Jury Instructions; Denial of New Trial

As Mason objected to the district court’s jury instructions at

10 11-56 Corbin on Contracts 8§ 1012 (2005). “The
foreseeability of danages is a fact question we review for clear
error,” Texas A&M 338 F.3d at 405, and “[t] he anount of damages
t hat was reasonably foreseeabl e involves a fact question that
[the plaintiff] is entitled to present to a jury.” Mrtinez, 606
F.2d at 110.

11 See Air Prods., 721 F.2d at 487 (upholding district
court’s factual finding that plaintiff’s danages were foreseeabl e
because defendant’s enpl oyees knew that plaintiff imediately
unl oaded deliveries of chemcals into a storage tank, that they
shoul d have reasonably anticipated that delivery of the wong
chem cal would result in contam nation of entire contents of the
storage tank, and that it would cost noney to clean up the ness).
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trial, our reviewis for abuse of discretion.?® A district court
does not abuse its discretion if its instructions, as a whole
state the law correctly and instruct the jury properly on the | egal
principles to be applied to the facts that they wll decide.?®
Mason al so appeals the district court’s denial of its notion for a
new trial based on what it terns i nconsi stent answers to the jury’s
interrogatories, a decision we review for abuse of discretion.!
Mason asserts that the district court inproperly refused to
craft aninterrogatory that requested the jury to determ ne whet her
t he damages being sought by the Crcus were foreseeable in the

absence of actual notice. Instead, the district court separated

the inquiry into two interrogatories, asking the jury, first, to
determ ne whether the listed injuries were reasonably foreseeabl e
to Mason at the tinme of contracting. The jury was instructed that,
if it answered in the negative, it should then determ ne whet her

Mason had actual notice of circunstances that could give rise to

the Crcus's injuries. Posing this inquiry as tw separate
gquestions neither ms-stated the lawnor made it i npossible to tel
whet her the jury awarded general or special damages.

Mason goes on to argue that the jury's verdict was

12 United States v. Daniels, 281 F.3d 168, 183 (5th Cir.
2002) .

13 United States v. Dien Duc Huynh, 246 F.3d 734, 738 (5th
Cir. 2001).

14 Knight v. Texaco, 786 F.2d 1296, 1299 (5th Cr. 1986).
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i nconsi stent. Rather than awardi ng noney damages after determ ning
that the Crcus’'s damages were reasonably foreseeable, the jury
instead determned that Mason also had actual notice of the
Circus’s potential damages. Mason contends that this m stake
requires a newtrial, as the Grcus presented no evidence show ng
t hat Mason had actual notice of the possibility of special danages;
thus, it asserts, the jury' s verdict nay have rested on a theory
t hat | acked adequate support in the record.

Even if the jury’'s answers were inconsistent, — a highly
i npl ausi ble contention —% a new trial still was not required if
the verdict can be explained by assumng that the jury
m sunder st ood t he question. If the jury’s answer to a question
that was supposed to pretermt further inquiry is clear and

di sposes of the | egal issues, we nust ignore the jury’ s conflicting

15 See Braun v. Flynt, 731 F.2d 1205, 1206 (5th Gir.
1984) (“When two cl ains have been submitted to the jury, whether
on a general verdict or, as here, in a single interrogatory, a
new trial may be required if one of the clainms was submtted
erroneously.”)(quoting United N. Y. & N. J. Sandy Hook Pil ot
Ass'n v. Halecki, 358 U S. 613 (1959)).

1 A jury's answers “shoul d be considered inconsistent. :
only if there is no way to reconcile them” WIllard v. The John
Hayward, 577 F.2d 1009, 1011 (5th Gr. 1978). In this case, it
is conceivable that the jury found both that the damages at issue
wer e reasonably foreseeable and that Mason had actual notice of
the possibility of this kind of injury.

7 Smth v. Tidewater Marine Tow ng, 927 F.2d 838, 843 (5th
Cr. 1991)(citing Wllard, 577 F.2d at 1011).
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answers to any other questions, as they are irrelevant.!® As the
jury’ s answer to the second question was superfluous toits finding
that Mason could reasonably have foreseen the damages to the
Circus, Mason is not entitled to a new trial or a judgnent as a
matter of |aw °

3. Excl usi on of Wtness’s Testinony Under Rule 701

We review a district court’s decision to exclude evidence for
abuse of discretion.? |f we find an abuse of discretion, we apply
the harm ess error rule to determ ne whether the error affected the
substantial rights of the conplaining party.?

Mason conplains that a portion of the testinony of its
corporate clains manager, Ral ph Castile, was inproperly excluded.
Castile’s job is, inlarge part, to sell at salvage cargo that has
been refused by the consignee or damaged in transit. Castile was
permtted to descri be the process by which he conducts those sal es
and stated that he had been able to determ ne the market val ue of

t he bl eachers. The district court neverthel ess excluded Castile's

8 White v. Grinfas, 809 F.2d 1157, 1161 (5th Gr. 1987);
Carr v. WAl -Mart Stores, Inc., 312 F. 3d 667, 674 (5th Cr. 2002).

19 As we may ignore the jury's answer to the second
i nterrogatory, asking whether Mason had actual notice of the
Circus’s damages, we do not consider Mason’s argunent that this
finding was not supported by the evidence.

20 Geen v. Adnmirs of the Tul ane Educ. Fund, 284 F.3d 642,
660 (5th Cir. 2002)

2l United States v. Asibor, 109 F. 3d 1023, 1032 (5th Cr
1997).




opi nion testinony on the re-sale value of the bl eachers.

Under Rule 701, “[a] lay opinion nust be based on persona
perception, nust be one that a normal person would formfromthose
perceptions, and nust be helpful to the [fact finder].’”22 “In
particular, the witness nust have personalized know edge of the
facts underlying the opinion and the opinion nmust have a rational
connection to those facts.”? Rule 701 does not exclude testinony
by corporate officers or business owners on matters that relate to
t heir business affairs, such as industry practices and pricing.?

Castile was allowed to testify on matters relating to his own
busi ness experience, as permtted by Rule 701. The district court
properly excluded his testinony on matters, including the re-sale
val ue of used, custom made bl eachers, about which he had no first-
hand know edge or experience. The district court’s ruling on
Castile’s testinony was an appropriate exercise of its discretion.
4. Cal cul ati on of Damages

We review | egal concl usions underlying an award of danmages de

22 Mss. Chem Corp. v. Dresser-Rand Co., 287 F.3d 359, 373
(5th Gr. 2002) (quoting United States v. Riddle, 103 F. 3d 423,
428 (5th Gr. 1997)).

2 1d. at 373-74 (allowing corporation's director of risk
managenent to testify to lost profits, and collecting cases from
other circuits holding |ikew se).

24 Tex. A&M Research Found. v. Magna Transp., lInc., 338
F.3d 394, 403 (5th Gr. 2003)(citation omtted).
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novo.? |f the district court commtted no |l egal error, we review
its factual findings for clear error.?2®

Mason insists that the district court erred in awarding the
Circus the cost of its new bleachers. As it did not actually |ose
the bl eachers but only m splaced them for several nonths, Mason
argues, it should be liable only for damages resulting from the
rental of tenporary bl eachers and any di m nution in the bl eachers’
val ue during the tinme that Mason possessed them

The Carmack Anmendnent i ncorporates common |aw principles for
cal cul ati on of damages.? “Ordinarily the neasure of dammges where
the carrier fails to deliver a shipnent at destination within a
reasonable time is the difference between the market value of the
goods at the tine of delivery and the tinme when they should have
been delivered.”? This nmethod, however, is not the excl usive neans
by whi ch damages may be neasured in Carmack Anendnent cases: It is

not applied when another nethod will nore accurately reflect the

2 |d. at 404 (citing Harken Exploration Co. v. Sphere Drake
Ins. P.L.C, 261 F.3d 466, 477 (5th Cr. 2001)).

26 1d. (citing Tyler v. Union QI Co., 304 F.3d 379, 401
(5th Gr. 2002)).

27 Hector Martinez & Co. v. S. Pac. Transp. Co., 606 F.2d
106, 108 (5th Cir. 1979).

28 Richard A Lord, 24 WIlliston on Contracts 8§ 64:12 (4th
ed. 2004). See also Gak Hall Cap & Gown Co. v. O d Dom nion
Freight Line, Inc., 899 F.2d 291, 296 (4th Gr. 1990); Mrtinez,
606 F.2d at 110.
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| oss actually suffered by the plaintiff.?°

Under particular circunstances, replacenent cost can be a
legitimate nmeasure of Carnmack Anendrment danmges. Here, the
district court was required to determne the Crcus’'s actual |oss,
using the nost appropriate nethod. 3! This case presents a
circunstance i n whi ch awardi ng “market val ue” di m nution or rental
price of substitute equi pnrent woul d not be appropriate, because the
award would not fairly conpensate the plaintiff for its actua
| 0ss. 32

The Circus requires custom nmade bleachers to fit its tent.

2 Project Hope v. MV Ilbn Sina, et al., 250 F.3d 67, 77 (2d
Cr. 2001)(admralty case)(holding that district court did not
abuse its discretion when it ordered the defendant to pay
repl acenent cost of |ost cargo, as that was the nost accurate
measure of the plaintiff’s damages); QGak Hall, 899 F.2d at 296
(approving award of replacenent cost of damaged academ c robes,
as the plaintiff secured substitute goods after the accident,
| ost no sales, and had no opportunity for sales with the damaged
goods); Martinez, 606 F.2d at 110-11

30 See AmM Nat'l Fire Ins. Co. v. Yellow Freight Sys., 325
F.3d 924, 935 (7th Gr. 2003)(“The other nmeasure conmonly used is
the repl acenent cost of the damaged goods to the shipper --
particul arly when the shipper has not |ost a sale, but was able
to tinely purchase replacenents.”); Project Hope, 250 F.3d at 77,
QGak Hall, 899 F.2d at 296.

31 See Martinez, 606 F.2d at 110.

32 See Air Prods. & Chenms., Inc. v. IIl. Cent. Gulf RR
Co., 721 F.2d 483, 485 (5th Gr. 1983)(hol ding defendant carrier
liable for the cost of cleaning plaintiff’s chem cal storage tank
after carrier had m stakenly delivered the wong chem cal
plaintiff had enptied the chemcal into the tank, and nassive
cl ean-up was required).
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Al though its bleachers were eventually found,® the Circus had
already fully paid for its new bl eachers by that tinme, and the jury
inplicitly rejected Mason’s argunent that the G rcus should have
mtigated its damages by selling the old bl eachers once they were
recovered. The Crcus had no reason to believe that the bl eachers
woul d be found or returned and, under these circunstances, nade a
reasonabl e deci sion to purchase new ones. The Circus was properly
conpensated for its actual |oss, the cost of the new bl eachers.

For these reasons, the district court’s judgnent is, in all
respects,

AFFI RVED.

3% Mason did not even deliver the bleachers to the Circus,
however; it nmerely notified the Grcus of the found trailer,
requiring the Grcus to send a tow truck to fetch its bl eachers
from Arkansas.
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